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57-RESOLUTION - NATURAL FUNERAL HOME DETERMINING 
USE COMMERCIAL DOWNTOWN 6 28 16.PDF

Town Attorney Updates On The Following.
Discussion of options for taxation of lodging services within the Town. 
Discussion of voter approval requirements for enterprise funds receiving more than 10% of 
revenues in grant funds.  

Items Removed From The Consent Agenda 

Trustee Reports

Summary Of Action Items

Adjournment

I.

II.

III.

IV.

V.

V.1.

Documents:

VI.

VII.

VII.1.

Documents:

VIII.

VIII.1.

Documents:

VIII.2.

Documents:

IX.

IX.1.

Documents:

IX.1.a.

Documents:

IX.1.b.

Documents:

IX.1.c.

Documents:

IX.2.

Documents:

IX.2.a.

Documents:

IX.2.b.

Documents:

IX.2.c.

Documents:

IX.2.d.

Documents:

IX.2.e.

Documents:

IX.2.f.

Documents:

IX.2.g.

Documents:

IX.2.h.

Documents:

IX.2.i.

Documents:

IX.2.j.

Documents:

IX.2.j.i.

Documents:

IX.2.j.i.1.

Documents:

IX.2.j.i.2.

Documents:

IX.2.j.ii.

Documents:

IX.2.j.ii.1.

Documents:

IX.2.j.ii.2.

Documents:

IX.2.j.iii.

Documents:

IX.2.j.iv.

Documents:

IX.2.j.v.

Documents:

IX.2.j.vi.

Documents:

IX.3.

Documents:

IX.3.a.

Documents:

IX.3.a.i.

Documents:

IX.4.

Documents:

IX.4.a.

Documents:

IX.4.b.

Documents:

IX.4.c.

Documents:

IX.4.d.

Documents:

X.

X.1.

Documents:

X.1.a.

Documents:

X.1.b.

Documents:

X.2.

Documents:

X.2.a.

Documents:

X.3.

Documents:

X.4.

X.4.a.

Documents:

X.4.a.i.

Documents:

X.4.a.ii.

Documents:

X.5.

X.5.a.

Documents:

XI.

XI.1.

Documents:

XI.1.a.

Documents:

XI.2.

XII.

XIII.

XIV.

XV.

http://www.townoflyons.com/439a423f-e8b5-43c5-b5be-4339c2b4a16d


Considering Innovative & Alternative 
Housing Options in Existing Neighborhoods

Objective:

Create increased density options in existing neighborhoods to  encourage private sector,  market-rate  
housing  opportunities , while balancing impacts to residents and property owners  and protecting the 
health, safety and welfare of renters, tenants and lodgers.

I. Potential Alternative Long-term Housing and Short-Term Lodging Options
A. Long-Term Housing

a. Accessory Dwelling Units
b. Tiny Homes

B. Short-Term Lodging
a. Air BnB
b. VRBO

II. Existing Residential Zoning
A. R-1
B. R-2
C. R-3
D. PUD mobile home

E. ADU
F. Bed and Breakfast
G. Motel/Hotel
H. Boarding house

III.Identified Concerns
A. Does additional use warrant 2nd tap cost/ can existing cost structure be justified?
B. Should existing single family lots be subdivided for individual ownership?
C. What land use processes will be used?
D. What land use processes need to be changed/updated?
E. Does the Town need to put conditions on condominium-izing?
F. How dense can a single lot become according to codes?
G. How do we address emergency access issues for additional dwelling units?
H. How do we address  impacts to residential neighborhoods from transient lodging business 

through regulation?
I. Should the town encourage private ventures such as AirBnB and VRBO? If so, how?
J. Should the Town enact a pillow tax for short-term lodging (Air BnB, etc.)?
K. How are tenants protected?
L.  Should the Town have an overall rental housing license program?

IV. Taskforce Strategies
1. Create taskforce of stakeholders
2. Create map of parcels that currently qualify 

for ADU construction

3. Review permitted and conditional uses of 
various zoning districts 

4. Consider adjusting zoning code for ADUs



5. Consider permitting Long-Term Housing 
and Short-Term Lodging according to 
neighborhood districts – create 
corresponding map

6. Review definitions of various residential 
dwelling unit types 

7. Consider augmenting definitions as needed
8. Identify building options for each type of 

approved housing options
9. Analyze cost of construction for various 

types of ADUs 
10. Review various processes from other 

communities

11. Invite experts to engage public and civic 
officials for best solutions for Lyons

12. Map known locations of existing ADUs
13. Evaluate solutions for enforcement of ADU 

policy for existing ADUs
14. Evaluate solutions to Tap Fees policy for 

ADUs
15. Consider education and awareness strategies

to assist homeowners and promote ADU 
construction

16. Identify short-term, mid-term and long-term 
goals

17. Make recommendations to Boards and 
Commissions































































 
 
 

TOWN OF LYONS 
Board of Trustees 

Monday, July 5, 2016 
 
 

 
 
 
(Date: 6.28.16) 

 
 

 
 
SUBJECT: Final Plat, Plat Amendment of Garver Minor Subdivision.                           . 

 
 
 

PURPOSE:  Amended Plat, re-orient lot lines and frontage together with a Variance to 
Minimum Lot width as per Sec. 17-8-30. 

 
 

LOCATION: North Fourth Avenue and Garver Alley 
 
 

APPLICANT: Sharon McConnell 
 
 

SURVEYOR: Michael Johnson, Johnson & Assoc. Land Surveyors Inc. 
 
 

CODE:  Chapter 17 Subdivisions, Article 5 Plat Amendment and Article 8 Variance to 
Minimum Lot width as per Sec. 17-8-30 

 
 

DEPARTMENT: Planning 
 

Bob Joseph, AICP/ASLA 

Consulting Town Planner 

 
 
 

ACTION REQUESTED: Approval of an Amended Plat together with a Variance to the Minimum Lot 
Width as delineated on the plat. 

 
 
 
 
 

 



 

PCDC RECOMMENDATION: 
 
 
Approval of the amended plat and lot width variance with the following conditions: 

1. The applicant receives a lot width variance from the BOT for Lots 1A and 2A as 
delineated on the plat. 

2. A 5' wide easement on each side of the internal lot lines for drainage and a 10’ 
general utility easement dedicated to the Public on the front and rear property lines. 

3. The applicant/developer will enter into a Subdivision Improvement Agreement to 
secure performance for installation of the electric utility infrastructure.  

4. In the event the owner of Lot 1A seeks to obtain private vehicular access over the 
public alley adjacent to the north the owner shall be responsible to improve the alley 
access as follows:  
Such alley shall be paved (asphalt) and be constructed in accordance with all 
applicable requirements of the Lyons Municipal Code and the Manual of Design 
Criteria and Standard Specifications for the Construction of Public Improvements 
(the "Manual of Design Criteria" ) as adopted by the Town at the time of construction 
of the alley. The paved alley shall connect with the paved portion of Forth Avenue 
located to the west of the Garver Minor Subdivision.  Such alley shall not be deemed 
complete until accepted in writing by the Town Administrator. Prior to acceptance of 
the alley by the Town Administrator, the Owner shall provide to the Town at the 
Owner's cost and expense the Owner's sworn affidavit and documentary evidence 
that there exist no lien or encumbrance upon or against the alley resulting from 
unpaid amounts owning to contractors, subcontractors, material persons, or any 
other persons involved or engaged in the construction or installation of the alley. The 
Owner shall promptly remedy at the Owner's cost and expense any condition or 
conditions that prevent the Town from accepting the dedication of the alley free and 
clear of liens or encumbrances. Such alley shall be deemed accepted, dedicated, 
and conveyed at no cost to the Town upon the Town Administrator's written 
confirmation to the Owner that the alley is accepted by the Town as meeting all 
applicable requirements of the Lyons Municipal Code and the Manual of Design 
Criteria. 
 

 
Action: 

 

Recommended Motions: 
# 1 .  I move to accept the staff findings as set forth in the Staff report and further move to 
approval of the requested lot width variance as delineated on the plat.   
# 2 .   I move to accept the staff findings as set forth in the Staff report and further move to 
recommend approval of the requested plat amendment with the following conditions: (as 
listed above) 
 
 

 
 
 
 
 
 



 
 
SUMMARY AND BACKGROUND OF SUBJECT MATTER: 

 
 
Location: 4th Ave. and Garver Alley and McCall Alley 

 

 
Existing lot configuration 

 

 
Proposed lot configuration 



 
 
 
 
 

Background Information: 
In 2002 the Town approved a minor subdivision of two existing lots on 4th Ave. and Garver Alley 
into three lots known as the Garver Minor Subdivison (see plat image below), together with a lot 
width variance for Lot 3. 

 
 
 

 

The two northerly lots (1&2) of the three resulting lots were then vacant, and they remain vacant 
today. The southerly lot (3) contains a residence. The 2002 minor subdivision provided for vehicular 
access to the two northerly lots from an unimproved alley adjacent to the north property lines. The 
developer/owner at that time, Sharon McConnell, was to improve the alley to provide this access. 
Since then current owner of all three lots, Ms. McConnell, has decided to re-orient the two northerly 
lots to front instead on Fourth Ave. on the west (see image below). The approval of this proposed 
amended plat would accomplish this. Approval of this proposed plat amendment would not create 
any additional lots or building sites. The PCDC held a Public Hearing on this Lot Width Variance 
request and the Amended Plat on 6/27/16 and acted at that time to recommend approval of both 
with the conditions as set forth in this staff report. 

 
 



Proposed lot configuration: 
 

 
 
 
 

Existing Zoning Map: 
 
 
 

 
 
 
 
Comprehensive Plan Designation:  Single Family Residential 



 

Existing Conditions: 
 

Existing Zoning: R1 
Existing Use: Single Family Residential and Vacant 

 
 
Adjacent Land-Use/Zoning: 
  

ZONING 
 
LAND USE 

NORTH R1  
Single Family Residential 

SOUTH R1  
Single Family Residential 

EAST M  
Cemetery 

WEST R1  
Single Family Residential 

 
 
 
 

STAFF ANALYSIS AND FINDINGS: 
 
 
 

Compliance with Town Standards: 

 
(1) The proposed amendment meets or satisfies all applicable requirements of Chapter 16 and 17. 

 
Staff finding:  complies, except for lot width. 

 
(2) The proposed subdivision conforms to all applicable requirements for the zone district in which the 

property is located, including but not limited to requirements for setbacks, height, floor 

and lot areas and minimum lot sizes. 

 
(a) Minimum lot area: seven thousand (7,000) square feet. Staff finding: complies 

 
(b) Minimum lot width: 

i. Fifty (50) feet (interior lot). Staff finding: does not comply @ 46.7 ft. 
ii. Sixty (60) feet (corner lot). Staff finding: not applicable, assuming alleys do not create 

corner lots. 
(c) Minimum lot depth: fifty (50) feet. Staff finding: complies 



 
 

(3) The proposed subdivision substantially conforms to all other applicable requirements of this Code 

and all regulations promulgated by the Town. Staff finding: complies 

 
 
 

(4) The proposed subdivision substantially conforms to the goals and policies of the Comprehensive Plan, 

to the extent that such goals and policies do not conflict with provisions or requirements of this Code  

and to the extent that such goals and policies set forth requirements which are sufficiently specific to 

permit the Planning and Community Development Commission or Board of Trustees to decide that such 

subdivision meets or fails to meet such goal or policy. Staff finding: complies 

 
 
 

(5) The proposed amendment would not cause significant hardship or inconvenience for adjacent or 

neighboring landowners or tenants. Staff finding: complies 

 
 
 

(6) The proposed amendment would not be likely to prove detrimental to the public health, safety or 

welfare of Town residents. Staff finding: complies 

Staff comment: 
 

Staff finds this application in substantial compliance with as outlined above. Approval of this amended 

plat requires concurrent granting of a variance by the BOA of the 50 ft. minimum lot width to accept the 

46.7 ft. lot widths as proposed. Staff finds that there are grading difficulties associated with the 

construction of the alley access as originally proposed in 2002, and staff finds that the construction of 

alley access would not provide any wider public benefit. 

Fire Chief Hoffman notes that if there is any access to the East end of the property 



towards the cemetery through the alley North of lot 1 A; then an emergency turn around 

 
will still be required. Since this may not happen staff recommends this be dealt with at the time building 

permits are applied for on the vacant lots. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

By: 
 
 
 
 
 
 
 

 

Bob Joseph, 

AICP/ASLA 

Consulting Planner 

Town of Lyons 



 

 
 

Town Engineer Comments: 
 

I cannot tell for sure, but it sounds to me the scope may require these type of easements. (See 
my interpretation of their scope on the plat attached). 
Thinking gas will be in front.  It's likely already in the road, but sometime in the future if it gets 
replaced, it would go to the edge of the right of way and maybe on the front of the lots. 
Wondering if the side yard lines need drainage easements too? 

 
Are they asking for setback reductions? If not, wouldn't a 5' easement on each side of the PL for 
drainage and maybe a 6' along rear/front for other dry utilities be appropriate? 

 
See attached e-mail from Deb with the Electric Scope (and also the e-mail from you with attention 
to me, but not sent to me). 



Thanks 
 

Jim Blankenship, P.E.  
jim@jlbcivil.com 
303-604-1634 

 

mailto:jim@jlbcivil.com
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TOWN OF LYONS, COLORADO
RESOLUTION NO. 2016-54

A RESOLUTION APPROVING AN APPLICATION FOR A PLAT AMENDMENT OF THE 
GARVER MINOR SUBDIVISION FINAL PLAT, A SUBDIVISION OF LOTS 11 AND 12, 
BLOCK 8 OF THE LYONS ROCK AND LIME QUARRY CO.’S FIRST ADDITION TO 

NORTONVILLE IN THE TOWN OF LYONS, COLORADO, AND APPROVING AN 
APPLICATION FOR A VARIANCE TO SUBDIVISION REGULATIONS PURSUANT TO 

CHAPTER 17, ARTICLE 8 OF THE LYONS MUNICIPAL CODE

WHEREAS, the Town of Lyons is authorized pursuant to Title 31, Article 23, C.R.S. and
Chapter 17 of the Lyons Municipal Code to regulate the subdivision of land; and

WHEREAS, the applicant, Sharon McConnell (“Applicant”), submitted to the Town an
application for a plat amendment for the Garver Minor Subdivision Final Plat, a Subdivision of
Lots 11 and 12, Block 8 of the Lyons Rock and Lime Quarry Co.’s First Addition to Nortonville in
the Town of Lyons, Boulder County, Colorado, located in the NE ¼ of Section 18, T3N, R7OW
of the 6th PM containing .482 acres +/- (“Garver Minor Subdivision Final Plat”); and

WHEREAS, the minimum lot width in the R-1 Zone District is fifty (50) feet, and
Applicant’s proposed plat amendment seeks to reconfigure Lots 1A and 2A such that those lots
will be forty-six and seven-tenths (47.6) feet wide; and 

WHEREAS, Section 17-5-60 of the Lyons Municipal Code requires that plat amendment
approvals must rest in part upon a finding that the proposed plat amendment conforms to all
applicable requirements for the zone district in which the subject property is located; and 

 WHEREAS, pursuant to Chapter 17, Article 8 of the Lyons Municipal Code, the Board of
Trustees may approve a variance to a standard or requirement imposed by the Town’s
subdivision regulations; and 

WHEREAS, Applicant’s application also seeks from the Board of Trustees a variance to
the Town’s subdivision regulations relating to compliance with the minimum lot width for the R-1
Zone District for Lots 1A and 2A pursuant to Chapter 17, Article 8 of the Lyons Municipal Code
(“Lot Width Variance”); and 

WHEREAS, Town staff recommended approval of the plat amendment for the Garver
Minor Subdivision Final Plat, subject to certain conditions, and also recommended that the
Board of Trustees approves a lot width variance for Lots 1A and 2A as delineated on the
proposed plat amendment; and

WHEREAS, after a duly noticed public hearing held on June 27, 2016, the Town’s
Planning and Community Development Commission recommended approval of the plat
amendment, subject to certain conditions, and also recommended approval of the Lot Width
Variance to the Town’s Board of Trustees; and

WHEREAS, the Board of Trustees conducted a duly noticed public hearing on the plat
amendment and the Lot Width Variance on July 5, 2016; and
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WHEREAS, the record for this case includes, but is not limited to, Chapter 17 of the
Town of Lyons Municipal Code, the Town of Lyons Comprehensive Plan, and all other
applicable ordinances, resolutions, and regulations, together with the Town’s policies for
processing plat amendment applications and variances to subdivision regulations, the staff files
and reports, any and all submittals by the applicant and members of the public, and the tape
recordings and minutes of both the Planning and Community Development Commission and
Board of Trustees public hearings at which this application was considered; and

WHEREAS, representations, statements and positions were made by or attributed to the
applicant and/or her representatives on the record, including but not limited to, representations
contained in the materials submitted to the Board of Trustees by the applicant and Town staff;
and

WHEREAS, the applicant has agreed to all conditions of approval recommended by the
Planning and Community Development Commission, and has agreed to execute all agreements
recommended by staff, except as stated in this Resolution; and

WHEREAS, the Board of Trustees has determined that the plat amendment of the
Garver Minor Subdivision Final Plat meets all applicable requirements of the Lyons Municipal
Code, except the minimum lot width, the Lyons Comprehensive Plan, and all other applicable
ordinances, resolutions and regulations, and that the plat amendment advances the public
health, safety, convenience and general welfare of the residents of the Town, subject to the
conditions set forth herein; and

WHEREAS, the Board of Trustees has determined that the applicant has presented
evidence establishing that literal enforcement of the lot width requirement would place an
unnecessary and unreasonable hardship on the Applicant and that the Lot Width Variance, if
granted, will not be materially detrimental to the public welfare or injurious to surrounding
properties, and will not be adverse to the goals and polices of the Comprehensive Plan; and 

WHEREAS, the Board of Trustees has determined that therefore the applicant has
complied with the standards for approving variances from subdivision regulations set forth in
Section 17-8-60 of the Lyons Municipal Code. 

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE TOWN OF
LYONS, AS FOLLOWS:

Section  1. The recitals contained above are incorporated herein by reference and are
adopted as findings and determinations of the Board of Trustees.

Section  2. The Town Board of Trustees hereby approves the plat amendment of the
Garver Minor Subdivision Final Plat, a Subdivision of Lots 11 and 12, Block 8 of the Lyons Rock
and Lime Quarry Co.’s First Addition to Nortonville in the Town of Lyons, Boulder County,
Colorado, located in the NE ¼ of Section 18, T3N, R7OW of the 6th PM containing .482 acres
+/-, be approved, subject to all conditions of approval set forth herein.

Section  3. Approval of the plat amendment is based upon the following understandings,



3

agreements, and/or representations:

a. The applicant’s assent and/or agreement to make all modifications to the final
version of the documents necessary to conform the documents to the form and
content requirements of the Town in existence at the time the documents are
submitted for signature.

b. The representations, statements and positions contained in the record that were
made by or attributed to the applicant and her representatives, including all such
statements contained in materials submitted to the Board of Trustees by the
applicants and Town staff.

Section  4. Approval of the plat amendment shall be and is subject to the following
stipulations and conditions of approval that must be satisfied prior to recordation of the
amended plat:

a. The applicant shall resolve any minor technical issues, as directed by Town staff, on
the amended plat.

b. The applicant shall pay all reasonable fees and costs incurred by the Town and its
consultants, in reviewing and processing the amended plat and lot width variance
applications.

c. A five-foot wide easement on each side of the internal lot lines for drainage and a ten-
foot wide general utility easement shall be dedicated to the public on the front and rear
property lines.

d. The applicant will enter into a Subdivision Improvement Agreement to secure
performance for installation of the electric utility infrastructure.

e. The applicant shall include on the amended plat a note stating that if the owner of Lot
1A seeks to obtain private vehicular access over the public alley adjacent to the north,
the owner shall be responsible to improve the alley access in substantially the following
form:

Such alley shall be paved (asphalt) and be constructed in accordance with all
applicable requirements of the Lyons Municipal Code and the Manual of Design
Criteria and Standard Specifications for the Construction of Public Improvements
(the "Manual of Design Criteria") as adopted by the Town at the time of
construction of the alley. The paved alley shall connect with the paved portion of
Fourth Avenue located to the west of the Garver Minor Subdivision. Such alley
shall not be deemed complete until accepted in writing by the Town
Administrator. Prior to acceptance of the alley by the Town Administrator, the
Owner shall provide to the Town at the Owner's cost and expense the Owner's
sworn affidavit and documentary evidence that there exists no lien or
encumbrance upon or against the alley resulting from unpaid amounts owing to
contractors, subcontractors, material persons, or any other persons involved or
engaged in the construction or installation of the alley. The Owner shall promptly
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remedy at the Owner's cost and expense any condition or conditions that prevent
the Town from accepting the dedication of the alley free and clear of liens or
encumbrances. Such alley shall be deemed accepted, dedicated, and conveyed
at no cost to the Town upon the Town Administrator's written confirmation to the
Owner that the alley is accepted by the Town as meeting all applicable
requirements of the Lyons Municipal Code and the Manual of Design Criteria.

f. The applicant’s performance of all commitments and promises made by the applicant
and/or his representatives and stated to the Board of Trustees on the record, or
contained within the materials submitted to the Board of Trustees.

g. The applicant’s compliance with any additional conditions of approval stated in the
motion of the Board of Trustees for approval of this Resolution

Section  5. The lot width variance for Lots 1A and 2A as delineated on the proposed plat
amendment is hereby approved.

Section  6. Town staff is authorized to make any changes to the mylar form of the
approved document as may be needed to conform the documents to the form and content
requirements of Chapter 17 of the Lyons Municipal Code in existence at the time the documents
are submitted for signature, and to make such other changes as are expressly stated by staff
before the Board of Trustees, or are recommended by staff in the written staff reports, or are
referred to in the motion of the Board of Trustees for approving this Resolution. No other
deviation or variance from the form and content of the documents submitted for the Board of
Trustees’ consideration is approved except to the extent authorized by this Resolution.

Section  7. Upon the applicant’s completion of any and all changes to the revised plat
amendment mylar as may be required by this Resolution, the Mayor is hereby authorized to sign
same.

Section 8.   This Resolution shall be effective immediately upon its adoption.

ADOPTED THIS 5th DAY OF JULY, 2016.

TOWN OF LYONS, COLORADO

By: ______________________________
   Connie Sullivan, Mayor

ATTEST:

                                                                                    
Debra Anthony, MMC - Town Clerk





Town of Lyons, Colorado
Board of Trustees
BOT Agenda Cover Sheet
Agenda Item No: IX -4
Meeting Date:  June 6, 2016

TO: Mayor Sullivan and Members of Board of Trustees

FROM: Marcus McAskin and Rosi Dennett

DATE: June 6, 2016

ITEM:   Ordinance No. 1000: Ordinance Rezoning 304 2ND Avenue from the
Business (B) Zone District to PUD-C and PUD-R, Conditionally Approving
the Final PUD Plan, and Approving the Development Agreement for the
Subject Property 

                                                                                                                                                   ______

__X__ ORDINANCE
_____ MOTION / RESOLUTION
_____ INFORMATION

                                                                                                                                                                

I.  REQUEST  OR  ISSUE: Ordinance No. 1000 (“Ordinance”): (1) approves the rezoning of
certain property commonly referred to as 304 2nd Avenue and as more particularly
described in Exhibit A of the Ordinance (the “Subject Property”) from the Business (B) Zone
District to the PUD-C (PUD-Commercial) and PUD-R (PUD-Residential) Zone Districts as
more particularly shown in the Final PUD Plan; (2) conditionally approves the Final PUD
Plan; and (3) approves the Development Agreement for the Subject Property by and
between the Town of Lyons and the property owner of record, Downtown Lyons
Development, LLC, a Colorado limited liability company (“Owner”).

The Subject Property was originally developed and occupied by Valley Bank.

The Owner is also currently processing the 2nd & Park Subdivision and Planned Unit
Development Final Plat (the “Final Plat”). The Final Plat proposes subdividing the Subject
Property into seven (7) new lots as follows:

- Lot 1 encompasses the northern portion of the Subject Property including the
existing office building. The Owner is proposing that Lot 1 be rezoned from
Business (B) to PUD-C.

- Lots 2 – 7 encompasses the remaining southern 51’ of the Subject Property
(fronting the Park Street ROW). The Owner is proposing that Lots 2 – 7 be rezoned
from Business (B) to PUD-R.

Habitat for Humanity of the St. Vrain Valley, Inc., a Colorado nonprofit corporation
(“Habitat”) is currently under contract to acquire Lots 2 – 7 from the Owner following the
date on which the Final Plat is recorded. At the present time, Town Staff is informed that



Habitat intends on commencing horizontal improvements on Lots 2 – 7 following the date
on which the Final Plat is recorded with the intent of completing foundations and related
improvements to Lots 2 – 7 during the balance of 2016.  

Maps highlighting the existing and proposed zoning of the Subject Property are attached to
this Agenda Cover Sheet as ATTACHMENT A and are incorporated by reference.

II. RECOMMENDED  ACTION  /  NEXT  STEP: Approve Ordinance No. 1000 on first reading
and schedule a public hearing and second reading of the Ordinance on a time and date
certain. 

Currently, it is anticipated that second reading of the Ordinance will occur on Monday, July
5, 2016.

III.        FISCAL  IMPACTS: No major fiscal impact. The Owner’s summary of the project-specific
fiscal impacts is summarized in the “Project Summary and Written Statement,” a copy of
which is attached hereto as ATTACHMENT B and incorporated by reference.

IV. BACKGROUND   INFORMATION: On November 23, 2015, the PCDC reviewed and
approved the PUD Final Plan with conditions. The list of conditions is attached to the
Ordinance as Attachment B. Staff has been working with the applicant and his
representatives to complete the required submittal requirements, and Staff determined that
the recently-submitted final plan documents are sufficient to proceed to the first reading of
the Ordinance. The items listed in the referral response from the Town Engineer, attached
hereto as ATTACHMENT C, will be addressed prior to the second reading.
ATTACHMENTS D – G, attached hereto, include Site Development Plan, Drainage Report
and Design Report.

It was determined to process both the Final PUD Plan and Final Plat proposals
concurrently, so that the required public hearings can be combined into one public hearing.
Therefore, the second reading of the Ordinance for Final PUD Plan and the Resolution for
Final Plat will be considered by the BOT at the same meeting (tentatively scheduled for
June 20, 2016). The Resolution for the Final Plat does not require two readings and is not
under consideration at this May 16, 2016 meeting.

The terms of the permanent affordability covenant (or deed restriction) associated with the
residential portion of the Final PUD Plan will be included in the development agreement to
be considered at the second reading of the Ordinance. Habitat for Humanity of the St.Vrain
Valley will present the specifics of how the program is implemented to the BOT at the next
BOT meeting on June 6, 2016.  

V. LEGAL ISSUES:  N/A.

VI.  CONFLICTS OR ENVIRONMENTAL ISSUES: N/A

VII. SUMMARY AND ALTERNATIVES:  The Board of Trustees has the following options:

(1) Adopt Ordinance No. 1000 on first reading, as may or may not be amended;



(2) Direct Town Staff to make revisions to the Ordinance and schedule consideration
of the Ordinance on a future Board of Trustees meeting agenda for first
reading; or

(3) Reject or deny the Ordinance.

PROPOSED    MOTION: “I MOVE TO APPROVE ORDINANCE NO. 1000, AN
ORDINANCE OF THE BOARD OF TRUSTEES OF THE TOWN OF LYONS, COLORADO,
REZONING PROPERTY WITHIN THE TOWN OF LYONS, COMMONLY KNOWN AS
304 2ND AVENUE, FROM THE (B) BUSINESS ZONE DISTRICT TO THE PUD-C (PUD-
COMMERCIAL) AND PUD-R (PUD-RESIDENTIAL) ZONE DISTRICTS, CONDITIONALLY
APPROVING THE FINAL PUD PLAN, AND APPROVING THE DEVELOPMENT
AGREEMENT FOR THE SUBJECT PROPERTY ON FIRST READING, AND FURTHER
MOVE TO SCHEDULE SECOND READING AND PUBLIC HEARING ON THIS
ORDINANCE FOR MONDAY, JULY 5, 2016 AT 7:00 PM AT TOWN HALL.”

ATTACHMENTS:

ATTACHMENT A: Existing and Proposed Zoning Maps

ATTACHMENT B: Project Summary and Written Statement

ATTACHMENT C: Town Engineer Review Comments May 11, 2016

ATTACHMENT D: A00 Final PUD Development Plan Cover Sheet April 25, 2016

ATTACHMENT E: A01 Site Development Plan April 25, 2016

ATTACHMENT F: Drainage Report January 13, 2016

ATTACHMENT G: Design Report January 13, 2016



ATTACHMENT MATRIX

2nd and Park Final Subdivision & Rezoning Documents

Ordinance 1000

Agenda IX.1 Cover Sheet

Attachment A:  Existing and Proposed Zoning Maps

Attachment B:  Project Summary and Written Statement

Attachment C:  PCDC Conditions of Approval Redlined by Staff

Attachment D:  Owner’s Comments Regarding Approval Condition 1

Attachment E:  A00 Final PUD Development Plan Cover Sheet April 25, 2016

Attachment F:  A01 Site Development Plan April 25, 2016

Attachment G:  Drainage Report January 13, 2016
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PROPOSED 
2nd & Park Subdivision and PUD 

304 2nd Avenue, Lyons CO 

Project Summary and Written Statement 

1. Background 

The Property located at 304 2nd Avenue is currently zoned B (Business) and was originally developed and occupied by
Valley Bank. It was recently purchased by Downtown Lyons Development LLC (Craig Ferguson) and currently provides
principal offices for two Lyons based businesses, Colorado Advanced Restoration Experts LLC and Redrock Construction
LLC. The property comprises: a 29,890 sf (0.686 acre) triangular shaped lot; a single one story 2500 sf building with an
attached and covered 3 bay drive-up customer service area; paved parking with 30 spaces; landscaping including 11
mature trees; two curb cuts on the 2nd Avenue frontage and one curb cut on Park Street which provide access to the drive-
up lanes and parking lot; sidewalks in the right-of-way along the 2nd Avenue and Park Street frontages; sidewalks internal to
the Site for pedestrian circulation; and, access to irrigation water as a shareholder in the Lyons Ditch which parallels the 2nd

Avenue property line. The southern portion of the existing parking lot is in the 100 year flood plain. The Site is currently
served by Town of Lyons water, sewer and electric service as well as natural gas and cable utilities. The southern curb of
the existing parking lot currently extends approximately 10’ into the Park Street ROW. This encroachment will be eliminated
as part of the proposed development.

2. Proposed Use and Development 

a. The Project proposes subdivision of the existing single lot into 7 smaller lots as follows: Lot 1 (approx 20,283 sf) would
encompass the existing building and the northern portion of the Property with a narrow extension along the diagonal lot
line to include the southeast triangular corner of the Property; and, Lots 2 through 7 would encompass the remaining
southern 51’ of the existing Property.

b. Lot 1 would be rezoned from B (Business) to PUD-C (PUD Commercial). The PUD-C district would incorporate the
uses allowed in the C (Commercial) zone district with the following modifications: “Mixed-use building (a building with
less than fifty percent (50%) of the total gross floor area of the building consisting of residential uses, all of which
residential uses are located on upper floors, where combined with a permitted nonresidential use on the ground level)”
would be included as an allowed use. Any conditional uses permitted in the C (Commercial) zone district would require
a Special Use Review prior to allowance in the PUD-C zone district. At a minimum, the PUD-C would allow for: future
addition of a second floor to the existing building which could include office space or optionally, up to 4 additional
dwelling units; and, reduction of the required setback between the existing (or future expanded) building and: the
adjacent existing R2-A zone district to the west; the proposed PUD-R zone district to the south; and, existing R-2 zone
district across Highway 36. Addition of a second story to the existing building would require development review
approval by the Town of Lyons Planning and Community Development Commission.

c. Lots 2 through 7 would be rezoned from B (Business) to PUD-R (PUD Residential). These lots would be developed by
Habitat for Humanity as permanently affordable single family homes targeted to serve Lyons residents who were
displaced by the 2013 Flood. At a minimum the PUD-R would allow:  6 homes to be grouped in pairs, each pair having
an interior zero lot line; reduced corner side yard setback on Lot 2 (2nd Avenue); reduced front yard setbacks on Lots 2
through 7 (Park Street); reduced minimum average lot size (approximately 1,601 sf) for Lots 2 through 7 (as allowed
for affordable housing under Section 16-4-200 of the Town of Lyons Municipal Code). Each home would have a
covered entry facing Park Street with fenced private space located in the rear and non-zero side yards.

d. Lot 1 will have exclusive use of 14 dedicated off street parking spaces: 7 spaces north of the building (in the area
where the drive-up bays and cover will be demolished); 6 spaces southeast of the building; and, 1 HC space southwest
of the building.  Lots 2 through 7 will have exclusive use of 12 off street parking spaces located on the south side Lot 1
and accessed from 2nd Avenue via an east/west driveway shared with Lot 1. In addition, all the Lots will participate in a
shared parking easement on 3 visitor parking spaces with the minimum conditions that Lot 1 will maintain the
residential parking spaces and will have use of visitor spaces during daily business hours Monday through Friday. This
parking arrangement provides the following significant advantages: continuation of Park Street frontage character
without front driveways and garage doors; efficient use of paving through shared use of parking between uses with
differing duty cycles; preservation of existing Park Street ROW landscaping and improvements; and, maximizing Park
Street on-street parking.

ATTACHMENT B to Agenda Cover Sheet
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e. A new public sewer main is proposed to extend east from the existing main in 2nd Avenue in the new driveway south
of the existing building on Lot 1 and will include new service connections for the residences and interception of the
existing sewer service to the commercial building. A new water service from the main in 2nd avenue will be installed to
serve the existing building on Lot 1. The existing water service to the existing building on Lot 1 will be intercepted and
re-routed to serve the proposed residence on Lot 2.  New water services for Lots 3 through 7 will be installed from the
existing main in Park Street. To minimize work disturbance to Park Street, these 5 new services will be combined in 2
street cuts in Park Street (2 service lines in one, 3 in the other). A new gas main extends east from the existing main in
2nd Avenue to serve the new residences. The existing gas service to the commercial building is adequate. Proposed
new underground electrical service extends from an existing overhead pole at the southeast corner of the site to a new
ground mount transformer which feeds the 6 residences from the rear of the lots. The existing electrical service to the
commercial building is adequate. Communications utilities already serve the Site and will be distributed in coordination
with the providers to the rear of the residential lots.

f. The proposed improvements will require the removal of (4) mature trees from the site or adjacent ROW. At a minimum,
new landscape improvements will include the new planting of: (4) trees in the Park Street ROW; (2) trees in the 2nd

Street ROW; and, (3) trees elsewhere on the interior of Lot 1.

g. Portions of proposed Lots 3, 4, 5, 6 and 7 lie within the 100 year flood plain as defined by FEMA. The first floor of these
residences will be elevated a minimum of 2’ above the local base flood elevation (BFE). The proposed residences have
no basements. A flood plain development permit will be required for development and construction on this area of the
Site.

h. Construction of the Project will commence immediately upon final approval of this Subdivision and PUD and
development infrastructure design drawings by the Town of Lyons. We anticipate completion of proposed ground and
utility work on the Site no later than 4 months following such final approvals. Subject to availability and demand of
qualified buyers, construction of proposed residences on Lots 2 through 7 will commence at that time.  Completion of
demolition and remodel of improvements on Lot 1 is subject to “Alternate Phasing” noted on Drawing 01/ A01.

3. Written Statement 

a. Need for the Proposed PUD:
The PUD-R is required in order to accomplish the development of affordable residences as an extension of an existing
residential neighborhood proximate to downtown Lyons. The PUD allows an increase in density (i.e. decrease in
minimum lot size) which is not available in the standard residential zone districts.

The PUD-C allows mixed commercial/residential use and variance in required setbacks to allow greater flexibility in
future beneficial redevelopment of the Site. These are not allowed in the existing B zone district.

b. Impacts on adjacent properties:
The Project is bounded by existing full width R.O.W. on its entire perimeter which limits any negative impacts to
neighboring properties.

The Project provides required off-street parking leaving existing on-street parking available as overflow.

The Park Street frontage reflects and reinforces the scale and character of the adjacent residential neighborhood.

c. Impact on area accesses and traffic patterns:
No new curb cut accesses area proposed and one existing curb cut on Park Street is being abandoned.

Park Street and 2nd Avenue are lightly traveled and in good condition. The additional daily trips attributable to (6)
residences should be accommodated without negative impact.

d. Availability of utilities:
See Item 2.e. above

e. Impacts on public facilities and services:
The Project includes (2) designated fire lanes (See Dwg 01-A01) on the north side of Park Street to accommodate
emergency vehicle access to the (6) new residences and adjacent properties.
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f. Fiscal Impacts:
The PUD-R will result in the following positive fiscal impacts on the Town of Lyons:

i. 6 residential properties will be added as paying consumers of Town of Lyons municipal electric, water and
sewer services

ii. Potential increase in the property tax base
iii. Expansion in consumers of Lyons based retail and services

The PUD-C will result in the following positive fiscal impacts on the Town of Lyons: 
i. Availability of a “mixed use” zoning will provide for expansion of additional in-fill housing proximate to

downtown with similar benefits to those listed above.
ii. Potential increase in the property tax base

g. Environmental impact:
The proposed improvements will require the removal of (4) mature trees from the site or adjacent ROW. At a minimum,
new landscape improvements will include the new planting of: (4) trees in the Park Street ROW; (2) trees in the 2nd

Street ROW; and, (3) trees elsewhere on the interior of Lot 1.

The Project will result in cleanup and re-establishment of flow in the Lyons Ditch in the 2nd Street R.O.W.

h. Relationship to Comprehensive Plan:
The Project aligns with and supports the following strategies and goals of the Town of Lyons Comprehensive Plan:

Land Use and Growth Strategy 1.1.3: Ensure that new development is compatible with the neighborhood in 
which it is located by evaluating projects with respect to magnitude, scale and diversity of product type so 
that no single project or combination of projects overtakes the character of the community. Also consider 
buffers and transitions between land uses; street and trail connections and building height, location and 
appearance. 

Land Use and Growth Strategy 1.3.2: Review and update annexation, zoning and subdivision regulations 
and fees to streamline the process and facilitate high quality residential and business development and 
support infill and redevelopment strategies that are consistent with the goals of this plan. 

Housing Objective 1.1: Promote safe, stable, diverse neighborhoods throughout Lyons that provide a range 
of housing options and link residents to destinations to learn, work, shop and recreate.  

Housing Strategy 1.1.2: Encourage denser housing (more homes per acre) near the center of Town to 
promote  walking, help strengthen downtown and provide more housing options. 

Housing Objective 1.2: Increase opportunities for affordable housing.  

Housing Strategy 1.2.1: Investigate ways to make construction more affordable for owner builders.  

Housing Strategy 1.2.2: Work with nonprofit partners such as Boulder County Housing and Human Services, 
Colorado  Division of Housing, Habitat for Humanity, interested landowners and developers to explore 
opportunities to integrate affordable housing units into proposed development and redevelopment projects, 
including commercial and market-rate housing projects.  

i. Public Benefits:
The addition of 6 units of privately developed affordable housing in Lyons.

The southern curb of the existing parking lot currently extends approximately 10’ into the Park Street ROW. This
encroachment will be eliminated as part of the proposed development.

See also Item f. (Fiscal Impacts) above.

j. Project Name:
 “2nd and Park PUD and Subdivision”

k. Legal Description of land within the PUD Districts:
See LEGAL DESCRIPTIONS on Drawing Sheet A00 of this submittal
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l. Total acreage of the Project:
See PROJECT STATISTICS table on Drawing Sheet A00 of this submittal

m. Preservation of functional open space:
The Project proposes shared access to parking provided at the rear of the residences on Lots 2-7 which maximizes
usable open space on the Park Street face of the homes. The rear yards of the residences are also free of parking
pads and driveways. A public utility easement overlays the southeastern corner of Lot 1 which comprises the turf lined
drainage channel and water quality pond.

n. Architectural Intent:
See conceptual renderings (attached) of the residences proposed for Lots 2-7. The near term size and exterior
character of the existing building on Lot 1 will remain as-is excepting the eventual demolition of the existing
drivethrough service area.

o. Intended use of buildings and sizes:
See PROJECT STATISTICS table on drawing Sheet A00 of this submittal

p. PUD connection to surrounding properties and uses:
The Project utilizes existing and replaced pedestrian sidewalks in the abutting R.O.W. of Park Street and 2nd Avenue
for connection to the existing neighborhood.



 

 

Final PUD Plan – Conditions of Approval (as recommended by PCDC following PCDC’s 
consideration at the November 23, 2015 meeting) 

 
304 2nd Ave.  

1. An administratively approved change in use on Lot 1 shall be restricted to the principal 
permitted uses specifically listed uses in the C-Commercial district. District at Section 
16-3-200(b) of the Lyons Municipal Code, with the exception of the following uses: (a) 
entertainment facility; (b) medical marijuana center; and (c) restaurant, bar or other 
eating and drinking place (collectively, the “Additional Conditional Uses”). Any change in 
use on Lot 1 to any of the Additional Conditional Uses shall be subject to the conditional 
use review process set forth in Article 7 of Chapter 16 of the Lyons Municipal Code.  
 

2. A change in use on Lot 1 to any of the permitted conditional uses listed in the C-
Commercial conditional uses shall be subject to additional Conditional Use Review or 
Use by Special Review by the PCDC and BOT. District at Section 16-3-200(c) of the 
Lyons Municipal Code shall be subject to the conditional use review process set forth in 
Article 7 of Chapter 16 of the Lyons Municipal Code. 

 
1.3. The addition of a second story to the existing commercial building on Lot 1 for 

any use, including residential use up to a maximum of four (4) dwelling units, shall be 
allowed, subject to PCDC Development Plansite plan/development plan review and 
approval. by the Town’s Planning and Community Development Commission, in 
accordance with all applicable procedures set forth in Article 17 of Chapter 16 of the 
Lyons Municipal Code (“Site Plan and Development Plan Review Process”).  

 
2.4. Adequate hard surface walkways shall be provided for each affordable residential 

unit constructed on Lots 2-7 to connect the duplex buildingseach residential unit with the 
parking to the north.  The walkways shall be installed in accordance with all applicable 
Town regulations and requirements.    

 
3.5. All new exterior site lighting shall be downcast cut-off fixtures.  

 
4.6. All new exterior electric services shall be underground.  
5. The storm water detention pond shall be protected with a drainage easement granted to 

the Town for that purpose.  
6. Allow all permitted C-Commercial district uses.  

Mixed Use is allowed on Lot 1 with Conditional Use Review or Use by Special Review. Mixed 
use building 

7. Prior to the issuance of any building permit(s) on Lots 1 – 7, the owner(s) shall grant a 
drainage easement to the Town in a form approved by the Town attorney for the storm 
water detention pond to be installed in the southeastern portion of the Property.  

 
7.8. Mixed Use (a building with less than 50% of the total gross floor area of the 

building consisting of residential usesuse up to a maximum of four (4) dwelling units, all 
of which residential uses areshall be located on upper floors, where combined with a 
permitted nonresidential use on the ground level).) shall be permitted on Lot 1 as a 
principal permitted use, subject to the Site Plan and Development Plan Review Process 
set forth in the Lyons Municipal Code.  



 

 

8. In addition to the uses allowed by conditional review in the C zone district, the following 
uses allowed by-right in the C zone district shall also be allowed only upon Conditional 
Use review or Use by Special review in the proposed PUD-C zone district:  

a. Entertainment facility  
b. Marijuana retailing center  
c. Food or beverage establishment which serves alcohol  

 
9. The sole permitted use of Lots 2-7 shall be restricted to affordable housing through an 

instrument approved by the Town.  
Enhanced Grading 

10. An enhanced grading and landscaping plan shall be provided for Lots 2-7 to minimize 
visual impacts.  

11. Building Permits for Lots 2 through 7 shall only be issued to Habitat for Humanity. 
Footing and Foundation permits may be issued to the property owner. 

12. Building Permits for Lots 2 through 7 shall only be issued if the approved affordability 
deed restrictionenhance buffering and parking easement has been recorded screening 
between Lots 2-7 and the approved project infrastructure is substantially complete.  

13.10. Rezoning for Lots 2 through 7 shall only take effect upon Lot 1, and such 
landscaping plan will be subject to Town staff review and approval prior to the issuance 
of aany building permit pursuant to conditions number 11 and 12 noted above.(s) for 
Lots 2-7.  

 



ATTACHMENT D

Owner’s Comments Regarding Approval Condition #1

The Owner requested his objection to the Approval Condition #1, as recommended by PCDC 

and Town staff, be included in this staff report so the Board of Trustees are aware of his 

position. The following email exchanges between the Owner and the Town’s Housing 

Consultant demonstrate the Owner’s concerns with and objection to that approval condition.

From:  ROSI DENNETT
Sent: Wed 6/22/2016 5:08 PM
To: 'CRAIG FERGUSON'

Here are the Development Agreement documents associated with the two ordinances 
and one resolution being reviewed by the BoT on July 5, 2016.  I will forward the
staff memo of explanation to you when completed.

So, just a couple of comments....

1.  The Subdivision Improvement Agreement is still missing the cost estimates for
public improvements that need to be provided by your engineer.  As we discussed 
in our May 13 meeting and a subsequent email from the Town Engineer to your 
engineer, we have some of the cost estimates but not all.  Let me know if I can 
help with that in any way.  

2.  You will notice that the recommended conditions of approval listed as an 
attachment (Exhibit B) to the Ordinance #1000 (Exhibit A of the Development 
Agreement) still include the recommendation by PCDC to allow three uses by 
conditional review (entertainment facility, medical marijuana center and 
restaurant, bar or other eating and drinking place).  I will include your 
objection to this condition in the staff memo to the BoT.  Staff decided that we 
needed to include it, since it was a PCDC recommendation and staff recommendation
in November.  The design of this mixed use places the new residences in close 
proximity to the commercial building and includes shared parking between the 
residential uses and commercial use.  Therefore, conditional review of 
potentially impacting night-time commercial uses is warranted to ensure harmony 
and compatibility.  However, the BoT can certainly remove that condition, if they
agree with your objection.  

Let me know, if you want to further discuss any of this information.

Rosi

From: CRAIG FERGUSON [mailto:ferg@bluegrass.com] 
Sent: Wednesday, June 22, 2016 7:44 PM
To: Rosi Dennett; Jerry Moore
Cc: Marcus McAskin; Kathie Guckenberger; Deb Anthony; Victoria Simonsen
Subject: Re: Valley Bank/Habitat

 

mailto:ferg@bluegrass.com


Whose opinion is this?

"The design of this mixed use places the new residences in close proximity to the commercial 
building and includes shared parking between the residential uses and commercial use.  
Therefore, conditional review of potentially impacting night-time commercial uses is warranted 
to ensure harmony and compatibility.”

 

 

I understand PCDC recommendation is just that, a recommendation.
 

 

I just wanted to make it clear in advance, so that board is not surprised.  We 

will go through with this rezoning/subdivision only if the use restrictions are not
 attached to the C zoning.  There has been no public comment asking for the 

restrictions.  Perhaps that fact can be included in the staff memo.

 

 

Thanks for the documents, I should have plenty of time to review.
 

 

Thanks,
 

 

 

Craig

From: Rosi Dennett 
Sent: Friday, June 24, 2016 4:41 PM
To: 'CRAIG FERGUSON'; Jerry Moore
Cc: Marcus McAskin; Kathie Guckenberger; Deb Anthony; Victoria Simonsen
Subject: RE: Valley Bank/Habitat

 

Hi, Craig.
 
Yes, staff and PCDC just make a recommendation to the BoT, and they make the final 
decision.  The BoT can remove that recommended condition that you are objecting to, 
and I will include your comments in the staff memo to the BoT, so that they have that 
when they receive the rest of the materials. 
 
I wrote the email to you, so that is my interpretation of the past board discussions (BoT 
and PCDC) regarding potential commercial uses and shared parking.  I’m attaching copies 
of the minutes of the PCDC meetings when they reviewed and approved the Sketch Plan, 
Preliminary Plan (on September 28, 2015) and Final Plan (on November 23, 2015).  You 
are mentioned in both sets of minutes as being in attendance, and   in the September 
meeting, the minutes reflect that Jerry Moore stated in his explanation of the scope of 
the project that the “commercial lot will have use of 6 of 15 residential spaces during 
daily business hours Monday through Friday.  This parking arrangement provides the 
following significant advantages: continuation of Park Street frontage character without 
front driveways and garage doors; efficient use of paving through shared use of parking 



between uses with differing duty cycles; preservation of existing Park Street right-of-way 
landscaping and improvements; and maximizing Park Street on-street parking.”  These 
minutes also reflect comments made  by Linda Wickman, 218 Park Street, who expressed 
a concern about the parking. The minutes of the November 23, 2015 PCDC meeting 
include an explanation of the staff report by Planner Bob Joseph where he said, “the BOT 
questioned whether or not existing commercial uses by right would be compatible with 
adjacent residential use.  Alcohol and marijuana sales and an entertainment facility, 
which is normally a use by right in the Commercial Zone would be subject to conditional 
use review.”  
 
Let me know if you have other comments on the materials I sent you.  And, we can finish 
up the SIA as soon as we have the other public improvement cost estimates Jim asked for
which I believe include costs for  retention/detention pond, grading/paving of parking lot
and landscaping.
 
Thanks,
Rosi

Rosi Dennett 
<rosidennett@gmail.com>

Jun 27 (1 day ago)

to 
ferg

Hi, Craig.

Bob just forwarded me some documents that show the origin of that use issue.

Thanks,
Rosi

  MEMORANDUM

TO:   B o T 

FROM:  Bob Joseph,  
Consulting Town Planner

DATE:  12.7.2015



SUBJECT: 2nd Park Use Restrictions

Background:

 The BoT has reviewed the preliminary plans and requested that the PCDC, in their final 

review, consider other uses by right in the C-Commercial District that may be 

incompatible with the adjacent housing.  With that in mind the applicant has proposed a 

short list of uses that would move from the use by right category into the Conditional Use 

category with this PUD approval (see email from J. Moore below).  Staff and PCDC 

supports this amendment to the proposed uses and has incorporated these new 

limitations into the recommended conditions of approval found in the attached staff report.

The BoT may make further amendments to this list as it may see fit.

Bob-

Regarding the questions and concerns raised by the Board of Trustees at their last meeting related to the

PUD-C zone district incorporating all the by-right and conditional uses allowed in the standard C zone 

district, we would like to offer the following clarification of our intent:

1. In addition to the uses allowed by conditional review in the C zone district, the following uses allowed 

by-right in the C zone district would also be allowed by conditional review in the proposed PUD-C zone 

district:

a.  Entertainment facility

b.  Marijuana retailing center

c.  Food or beverage establishment which serves alcohol

2. The  following use would be allowed by conditional review in the proposed PUD-C zone district:



a.  Mixed use building (a building with less than 50% of the total gross floor area of the 

building consisting of residential uses, all of which      residential uses are located on upper 

floors, where combined with a permitted nonresidential use on the ground level)

3. Excepting the uses noted under Item 1 above, all the uses allowed by right in the C zone district 

would be allowed by right in the proposed PUD-C zone district.

Please communicate this response in your comments to the PCDC for consideration at their meeting 

on Monday 11/23.

Thanks,

Jerry Moore
Principal

JM ASSOCIATES INC  

PO Box 18390, Boulder, CO 80308

T 303-449-1887 
F 303-449-2960

Sec. 16-3-200. C Commercial District.

(a) Intent. The C District is intended to provide 

commercial uses to meet community-wide needs.

(b) Principal Uses. Permitted principal uses in the C

District shall be as follows:

(1) Accessory building or use.

(2) Business use, including but not limited to the 



following:

a. Club or lodge.

b. Entertainment facility.

c. Financial institution.

d. Gallery.

e. Hotel or motel.

f. Medical or dental office or clinic.

g. Medical marijuana center.

h. Minor automobile repair.

i. Mortuary or funeral chapel.

j. Museum.

k. Professional office.

l. Parking garage or lot.

m. Personal service shop, such as barber shop, 

beauty parlor, computer repair shop, dry-cleaning 

retail outlet, self-service laundry, shoe repair shop 

or television or small appliance repair shop.

n. Recreational facility.

o. Restaurant, bar or other eating and drinking 

place.

p. Retail business, such as bakery, department 

store, discount store, drug store, florist shop, 

furniture store, gift shop, grocery store, hardware 



store or pet store.

q. Studio.

(3) Residential use as follows:

a. Associated residential unit, or

b. Dwelling unit when it provides a place of 

residence in conjunction with a place of 

employment, provided that there are one thousand 

six hundred (1,600) square feet of lot area per each

dwelling unit.

(4) Keeping, harboring, boarding, caring for or 

maintaining not more than four (4) dogs over the 

age of three (3) months.

(c) Conditional Uses. Permitted conditional uses in 

the C District shall be as follows:

(1) Car wash facility.

(2) Church.

(3) Day care center.

(4) Gasoline station.

(5) Major automobile repair.

(6) Lumber yard.

(7) Small manufacturing facility with fewer than ten 

(10) employees.

(8) Telecommunications facility.



(9) Use with drive-up window.

(10) Wholesale commercial facility.

CRAIG FERGUSON Jun 27 (1 day ago)

to 
me

Thanks, Rosi.

I guess I kinda remember that general thought. Certainly those uses occur throughout town next 
to residential areas and no one in the public has commented about those uses.

This project was 5 days away from going to final BOT meeting when I received the “development 
agreement” that the board insisted be done by town staff.  The agreement is below.

Compare that to the current development agreement which is, in my view, what a development 
agreement is supposed to cover.  What was supplied to me previously was, again in my view, so 
inadequate that no developer would move forward on. 

This has been a project allegedly supported by the town.

Then, I get the email, “because town staff doesn’t want to look in the file, please resubmit 
everything”.

I don’t believe any of the delays on this have been caused by developer, but by staff.

So, now that I’ve paid interest on $500K for a year, and been delayed through no fault of my own, 
I’m not willing to be restricted in use of the remainder.  Really, the only successful businesses on 
main are some combination of restaurant, alcohol and entertainment. 

I’ve lost all the money on this project that I’m going to. I’ve got a grocery store that will buy as is 
and make me whole.  I would like to finish the affordable housing project; but, I can’t take the risk 
that the property is difficult to sell because of use restrictions.

Each of those restricted uses happen in residential areas now. Not sure why this should be 
different.

So there’s my truth. Once upon a time, I might have been willing to deal with those restrictions, 
but the delays have cost me so much money that I just can’t take the chance I’ll have to hang onto 
that thing for months or a year.

I’m telling you all this so you can make sure to tell the board that. No one needs to waste time if 
that’s a “non-starter” for the board, and I also don’t think “surprises” are appropriate at this point.



Thank you,

Craig

























































































TOWN OF LYONS, COLORADO

DEVELOPMENT AGREEMENT REGARDING THE
2nd & PARK SUBDIVISION AND PLANNED UNIT DEVELOPMENT –

FINAL PUD DEVELOPMENT PLAN

THIS DEVELOPMENT AGREEMENT REGARDING THE 2nd & PARK SUBDIVISION

AND PLANNED UNIT DEVELOPMENT – FINAL PUD DEVELOPMENT PLAN (the

“Agreement”) is entered into this ___ day of ________________, 2016, by and between the

TOWN OF LYONS, COLORADO ("the Town"), and DOWNTOWN LYONS DEVELOPMENT,

LLC, a Colorado limited liability company ("the Developer") (together, the “Parties”) and shall be

effective as of the date of mutual execution of the Parties.  

WHEREAS, the Developer has submitted to the Town an application for a Planned Unit

Development, specifically the 2nd & Park Subdivision and Planned Unit Development – Final

PUD Development Plan (“the Final PUD Plan”), which the Town has conditionally approved by

Ordinance No. 1000 (“the PUD Ordinance”) adopted July 5, 2016, which is attached and

incorporated into this Agreement as Exhibit A; and

WHEREAS, the Developer has submitted to the Town an application for a Final Plan,

specifically the 2nd & Park Subdivision and Planned Unit Development Final Plat (the “Final

Plat”), which the Town has conditionally approved by Resolution 16-____ adopted July 5, 2016,

which is attached and incorporated into this Agreement as Exhibit B; and

WHEREAS, the property described in the Final Plat and the Final PUD Plan will,

following recordation of the Final Plat, be legally described as:

LOTS 1 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO

(the “Subject Property”); and
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WHEREAS, the Town has fully considered the Final PUD Plan and the improvement of 

the Subject Property, and has made its approval expressly contingent on the Developer’s 

agreement to the matters set forth in this Agreement; and

WHEREAS, the Town has determined that this Agreement is consistent with the Town of

Lyons Comprehensive Plan, the applicable Town regulations, and the Town’s approval of the

Final PUD Plan as set forth in Exhibit A; and

WHEREAS, the Town and the Developer acknowledge and agree that the matters set

forth herein are reasonable requirements for the Town to impose as part of its approval of the

PUD Ordinance, and that such matters are necessary to protect and promote the public health,

safety, and welfare.

NOW, THEREFORE, in consideration of the mutual covenants herein contained and the

Town’s approval of the Final PUD Plan and Final Plat as set forth and memorialized in Exhibits

A and B, hereto, the Developer and the Town agree as follows:

1.  General Description of Future Development of Subject Property

The development approved by the Town within the Subject Property consists of the

following: a multi-use development involving the subdivision of the Subject Property into seven

(7) lots, including:

A. Lot 1 zoned as PUD-Commercial (the “Commercial Lot”); and

B. Lots 2 through 7 zoned as PUD-Residential (the “Residential Lots”).

The Development shall comply with all terms and conditions of record associated with the Final

PUD Plan and the Final Plat.

2.  Conditions of Approval

The Developer shall comply with all terms, conditions, and commitments of record with respect
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to the Town’s conditional approval of the Final PUD Plan and Final Plat as more particularly set

forth in Exhibits A and B.  

3.  Permitted Uses

The permitted uses of the Subject Property shall be as set forth in the Final PUD Plan as

approved by the PUD Ordinance attached hereto as Exhibit A.

A. Commercial  Lot. As set forth in the Final PUD Plan and PUD Ordinance,

the Commercial Lot has been rezoned from Business (B) to PUD-C (PUD

Commercial). The PUD-C district incorporates the uses allowed in the C

(Commercial) zone district with the following modifications: 

1. The principal permitted uses identified in Section 16-3-

200(b) of the Lyons Municipal Code shall be allowed on the

Commercial Lot with the exception of the following uses:

“entertainment facility”, “medical marijuana center”, and

“restaurant, bar or other eating and drinking place”

(collectively, the “Additional Conditional Uses”). Any change in

use on the Commercial Lot to any of the Additional Conditional

Uses shall be subject to the conditional use review process set

forth in Article 7 of Chapter 16 of the Lyons Municipal Code.

2. A change in use on the Commercial Lot to any of the

permitted conditional uses listed in the C-Commercial District

at Section 16-3-200(c) of the Lyons Municipal Code shall be

subject to the conditional use review process set forth in

Article 7 of Chapter 16 of the Lyons Municipal Code.
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3. The addition of a second story to the existing commercial

building on Lot 1 for any use, including residential use up to a

maximum of four (4) dwelling units, shall be allowed, subject to

site plan/development plan review and approval by the Town’s

Planning and Community Development Commission, in

accordance with all applicable procedures set forth in Article

17 of Chapter 16 of the Lyons Municipal Code (“Site Plan and

Development Plan Review Process”)

4. A mixed-use building (a building with less than fifty percent

(50%) of the total gross floor area of the building consisting of

residential uses up to a maximum of four (4) dwellings units, all

of which residential uses shall be located on upper floors,

where combined with a permitted nonresidential use on the

ground level) shall be considered a principal permitted use of

the Commercial Lot, subject to the site plan and development

plan review requirements set forth in the Lyons Municipal

Code and referenced in Section 3.A.3. above.

B. Residential  Lots. As set forth in the Final PUD Plan and PUD Ordinance,

the Residential Lots have been rezoned from B (Business) to PUD-R

(PUD Residential). No use shall occur on the Residential Lots except

permanently affordable single family attached (duplex) residential units.

The Residential Lots shall be developed by Habitat for Humanity of the

St. Vrain Valley, a Colorado non-profit corporation (“HFHSVV”), or
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another development entity approved in writing by the Town Administrator

of the Town of Lyons (the “Affordable Housing Developer”) as

permanently affordable single family homes targeted to serve Lyons

residents who were displaced by the 2013 Flood. For purposes of this

Agreement “permanently affordable single family attached (duplex)

residential units” shall mean single family attached residential units that

are made available exclusively to qualified buyers that are income

certified as having no more than sixty percent (60%) of the area median

income for the metropolitan statistical area which includes the Town of

Lyons through an instrument substantially in the form of the Affordable

Housing Covenant referenced in Section 4.C. of this Agreement below.

As set forth in the Final PUD Plan, the PUD-R allows a maximum of six

(6) dwelling units to be grouped in pairs, each pair having an interior zero

lot line; reduced corner side yard setback on Lot 2 (2nd Avenue); reduced

front yard setbacks on Lots 2 through 7 (Park Street); and reduced

minimum average lot size (approximately 1,601 sf) for the Residential

Lots (as allowed for affordable housing under Section 16-4-200 of the

Lyons Municipal Code). Each dwelling unit constructed on a Residential

Lot shall have a covered entry facing Park Street with fenced private

space located in the rear and non-zero side yards. Owner covenants and

agrees that the Residential Lots shall not be used for any residential use

other than permanently affordable single family attached (duplex)

residential units.  This covenant and use restriction on use shall remain
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on the Residential Lots until such time as the Residential Lots are

rezoned to permit a use other than permanently affordable units, in

accordance with all applicable procedures set forth in Article 15 of

Chapter 16 of the Lyons Municipal Code, as the same may be amended

from time to time.

4. Affordable Housing Preference Policy and Instrument to Ensure Affordable

Homeownership

A. The Residential Lots shall be developed as affordable housing. Following

the recordation of the Final Plat in the real property records of Boulder County, Colorado, the

Developer intends to convey the Residential Lots to HFHSVV or the Affordable Housing

Developer.

B. The preference policy for the Residential Lots shall be in the form

attached as Exhibit  C, a copy of which is attached and incorporated into this Agreement (the

“Preference Policy”).

C. The instrument to ensure affordable homeownership on the Residential

Lots shall be in the form of the Permanently Affordable Housing Covenant attached as Exhibit

D, a copy of which is attached and incorporated into this Agreement (the “Affordable Housing

Covenant”).

D. Within ninety (90) calendar days of the date on which HFHSVV or the

Affordable Housing Developer has acquired record title to the Residential Lots, or prior to the

issuance of any building or other permit as required by Section 5.B. below, whichever first

occurs, the Town and HFHSVV or the Affordable Housing Developer shall enter into an

agreement substantially in the form attached hereto as Exhibit  E, which agreement obligates
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HFHSVV or the Affordable Housing Developer to administer the Preference Policy and

Affordable Housing Covenant on behalf of the Town for a minimum period of ten (10) years (the

“Administration Agreement”), commencing on the date on which HFHSVV or the Affordable

Housing Developer acquires title to the Residential Lots.

E. If HFHSVV or the Affordable Housing Developer does not acquire title to

the Residential Lots on or before September 15, 2016, the Developer shall pay the Town a one-

time fee of Five Thousand Dollars ($5,000.00) on or before October 15, 2016, which fee

constitutes the Parties’ good faith estimate of the costs and expenses to be incurred by the

Town in amending the Preference Policy, Affordable Housing Covenant, Administration

Agreement, and undertaking other administrative activities related to seeking an alternate

Affordable Housing Developer or other entity acceptable to the Town to acquire the Residential

Lots from the Developer and working with such entity to develop the Residential Lots as

affordable housing units (the “Administration Fee”). The Town’s Finance Director shall deposit

the Administration Fee into a deposit account (the “Deposit Account”) and shall thereafter

separately account for same. The Town shall charge all costs and expenses described above

against the Deposit Account and shall provide a current statement of costs and expenses

incurred against the Deposit Account within a reasonable time following the Developer’s written

request. If Developer is required to submit the Administration Fee and fails to do so by the

October 15th deadline set forth above, and following the Town providing written notice to

Developer and providing Developer ten (10) business days following receipt of the Town’s

written notice to remit the Administration Fee to the Town, the Town may initiate any one or

more of the following actions: 
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1. Delay processing of any pending land development related application on

the Subject Property, including the Commercial Lot or Residential Lots;

2. Issue stop work orders;

3. Refuse to issue or approve any land development permit, including but

not limited to, right-of-way access, street cut, over-lot grading or building
permits, certificates of occupancy, or floodplain development permit; or

4. Initiate legal proceedings in any appropriate court of law.

In addition to the actions set forth above, the Town may certify all or any portion of the

Administration Fee outstanding to the Boulder County Treasurer for collection with taxes.

5.  Building Permits

A. The Town shall not issue any building permits or related land use permits

(such as grading permits or floodplain development permits) for development within the

Subject Property, or otherwise allow any development of the Subject Property to

proceed, until: (a) the Parties have executed and recorded this Agreement; (b) the

Parties have executed and recorded the Subdivision Improvement Agreement for 2nd &

Park Subdivision and Planned Unit Development – Final Plat (the “SIA”); (c) the

Developer has satisfied all conditions of the Town’s approval of the Final PUD Plan and

Final Plat which are prerequisite to work within the Subject Property commencing; (d)

the Developer has met all other applicable requirements of the Lyons Municipal Code,

the Town of Lyons Manual for the Design and Construction of Public Improvements, the

Building Code or other applicable regulations for the requested permit; and (e) the

collateral required by the SIA has been posted with the Town.

B. Prior to the issuance of any building permit for the Residential Lots,

including the issuance of any development permit or similar permit as required for the
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commencement of site work or installation of public improvements necessary to serve

the Residential Lots, HFHSVV or the Affordable Housing Developer shall be required to

sign a written acknowledgment in a form acceptable to the Town Administrator and

Town Attorney that HFHSVV or the Affordable Housing Developer, as applicable, has:

(1) reviewed the Final PUD Plan, (2) reviewed the Project Summary and Written

Statement included in the PUD Plan, (3) reviewed this Agreement, (4) review the

Preference, (5) reviewed the Affordable Housing Covenant, (6) has entered into the

Administration Agreement with the Town in substantially the form attached as Exhibit  E

to this Agreement, and (7) has executed an assignment of subdivision improvement

agreement or separate subdivision improvement agreement with the Town in form

acceptable to the Town Administrator and Town Attorney. The written acknowledgment

executed by HFHSVV or the Affordable Housing Developer shall contain language

obligating HFHSVV or the Affordable Housing Developer to develop the Residential Lots

in accordance with the terms and conditions of record set forth in the above-referenced

documents.

6.  Water Supply

The Subject Property shall be supplied with water by the Town in accordance with all

applicable water service requirements. The Parties recognize and agree that certain water tap

fees and the cost of water shares for the Residential Lots shall be waived in accordance with

the applicable provisions of Resolution 2015-63, a copy of which is attached to this Agreement

as Exhibit  F and is incorporated herein by reference. The waiver of water tap fees and the cost

of water shares runs solely to the benefit of HFHSVV, if and to the extent that HFHSVV

becomes the record owner of the Residential Lots, and such waiver does not run to the benefit
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of the Developer. 

7.  Sanitary Sewer

The Subject Property shall be supplied with sanitary sewer service by the Town in

accordance with all applicable sanitary sewer service requirements. The Parties recognize and

agree that certain wastewater tap or connection fees for the Residential Lots shall be waived in

accordance with the applicable provisions of Resolution 2015-63 attached hereto as Exhibit  F.

The waiver of wastewater tap or connection fees runs solely to the benefit of HFHSVV, if and to

the extent that HFHSVV becomes the record owner of the Residential Lots, and such waiver

does not run to the benefit of the Developer. 

8.    Miscellaneous Provisions

A. Time of the Essence. Time is of the essence in/for this Agreement.

B. Governing   Law,   Venue,   and   Interpretation. This Agreement shall be

governed by and interpreted according to the law of the State of Colorado. Venue for

any action arising under this Agreement shall be in the appropriate court for Boulder

County, Colorado. The Parties agree that the rule of construction and interpretation of

contracts that provides that ambiguities in a contract are to be construed against the

drafting party shall not apply to the interpretation of this Agreement.

C. No  Joint  Venture  or  Partnership. No form of joint venture or partnership

exists between the Developer and the Town and nothing contained in this Agreement

shall be construed as making Developer and the Town joint venturers or partners.

D. Severability. If any term, provision, covenant or condition of this

Agreement is held by a court of competent jurisdiction to be invalid, void or

unenforceable, but the extent of the invalidity or unenforceability does not destroy the
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basis of the bargain between the parties as contained herein, the remaining provisions of

this Agreement shall continue in full force and effect to the greatest extent permitted by

law.

E. Captions. Paragraph titles or captions contained in this Agreement are

inserted only as a matter of convenience and for reference and in no way define, limit,

extend or describe the scope of this Agreement or the intent of any provision hereof.

F. Waiver. No waiver of one or more of the terms of this Agreement shall

constitute a waiver of other terms. No waiver of any provision of this Agreement in any

instance shall constitute a waiver of such provision in other instances.

G. Town Findings. The Town hereby finds and determines that

execution of this Agreement is in the best interests of the public health, safety, and

general welfare and the provisions of this Agreement are consistent with the

development laws, regulations and policies of the Town.

H. Expenses. Except as otherwise provided in this Agreement, Developer,

and the Town shall each bear their respective costs and expenses associated with

entering into, implementing and enforcing the terms of this Agreement.

I. Further  Assurances. Each party shall execute and deliver to the other all

such other further instruments and documents as may be reasonably necessary to carry

out this Agreement in order to provide and secure to the other parties the full and

complete enjoyment of their rights and privileges under this Agreement.

J. Assignment. The Developer may assign or delegate this Agreement to

any purchaser or transferee of ownership of the Property or any portion thereof. A party

shall be deemed a "successor" or "assign" of the Developer under this Agreement only if
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specifically designated in a written instrument referring to this Agreement and duly

recorded in the office of the Clerk and Recorder of Boulder County, Colorado, as a

successor or assign of the Developer under this Agreement.

K. Notices. Any notice or communication required under this Agreement

between the Town and Developer must be in writing, and may be given either

personally, by registered or certified mail, return receipt requested, or by Federal

Express or other reliable overnight courier service that guarantees next day delivery. If

personally delivered, a notice shall be deemed to have been given when delivered to the

party to whom it is addressed. If given by any other method, a notice shall be deemed to

have been given and received on the first to occur of (a) actual receipt by any of the

addressees designated below as the party to whom notices are to be sent, or (b) as

applicable: (i) ten days after a registered or certified letter containing such notice,

properly addressed, with postage prepaid, is deposited in the United States mail, or (ii)

the following business day after being sent via Federal Express or other reliable courier

service that guarantees next day delivery. Any party hereto may at any time, by giving

written notice to the other party hereto as provided in this Section 8.K., designate

additional persons to whom notices or communications shall be given, and designate

any other address in substitution of the address to which such notice' or communication

shall be given. Such notices or communications shall be given to the parties at their

addresses set forth below:

DEVELOPER: Downtown Lyons Development, LLC
Attn: Craig Ferguson
500 West Main Street
P.O. Box 769
Lyons, CO 80540
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With a copy to: Erik K. Foster
Moye White LLP
16 Market Square 6th Floor
1400 16th Street
Denver CO 80202-148

TOWN: Town of Lyons
432 Fifth Avenue
P.O. Box 49
Lyons, CO 80540

With a copy to: Marcus McAskin
Michow Cox & McAskin LLP
6530 S. Yosemite Street, Suite 200
Greenwood Village, CO 80111

L. Counterparts. This Agreement may be executed in multiple counterparts,

each of which shall be deemed to be an original and all of which taken together shall

constitute one and the same agreement.

M. Recordation. This Agreement shall be recorded in the records of the

Boulder County Clerk and Recorder, and upon recording shall be deemed a covenant

running with the Subject Property for the benefit for the parties hereto.

N. Entire  Agreement. This Agreement contains all of the understandings,

conditions, and agreements between the parties relating to development of the Property,

and no other prior or current representation, oral or written, shall be effective or binding

upon the parties.

O. Authorization. The signatories to this Agreement affirm and warrant that

they are fully authorized to enter into and execute this Agreement and all necessary

actions, notices meetings and/or hearings pursuant to any law required to authorize their

execution of this Agreement have been made.
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IN WITNESS WHEREOF, the Parties have hereunto set their hands and seals this

_________ day of __________________________, 2016.

TOWN OF LYONS

_________________________________________
Connie Sullivan, Mayor, authorized pursuant to
Ordinance No. 1000

ATTEST:

_________________________________________
Deb Anthony, MMC - Town Clerk
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DEVELOPER: DOWNTOWN LYONS DEVELOPMENT, LLC,
a Colorado limited liability company

_________________________________________
Craig Ferguson, Managing Member

STATE OF COLORADO )
) ss.

COUNTY OF BOULDER )

The foregoing Development Agreement was subscribed and sworn to before me this
_________ day of _____________________, 2016, by Craig Ferguson, as the Managing
Member of Downtown Lyons Development, LLC, a Colorado limited liability company.

My commission expires: ______________

_________________________________________
NOTARY PUBLIC

EXHIBITS:

Exhibit A – Ordinance No. 1000, adopted July 5, 2016, conditionally approving Final PUD Plan

Exhibit B – Resolution 2016-___, adopted July 5, 2016, conditionally approving Final Plat

Exhibit C – Preference Policy

Exhibit D – Affordable Housing Covenant

Exhibit E – Agreement between Town of Lyons and HFHSVV

Exhibit F – Resolution 2015-63
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TOWN OF LYONS, COLORADO
ORDINANCE NO. 1000

AN ORDINANCE REZONING PROPERTY WITHIN THE 
TOWN OF LYONS, COMMONLY KNOWN AS 304 2ND 

AVENUE, FROM THE (B) BUSINESS ZONE DISTRICT TO 
THE PUD-C (PUD-COMMERCIAL) AND PUD-R (PUD-
RESIDENTIAL) ZONE DISTRICTS, CONDITIONALLY 

APPROVING THE FINAL PUD PLAN, AND APPROVING 
THE DEVELOPMENT AGREEMENT FOR THE SUBJECT 

PROPERTY

WHEREAS, pursuant to C.R.S. § 31-23-301, the Town of Lyons possesses the
authority to zone, rezone, change, supplement, and revise the zoning classifications or
designation of property and to regulate land uses within the Town of Lyons; and

WHEREAS, JM Associates, Inc. (“Applicant”) on behalf of Downtown Lyons
Development, LLC, a Colorado limited liability company (“Owner”) has applied for the
rezoning of certain property from the B-Business Zone District to the PUD-C (PUD-
Commercial) and the PUD-R (PUD-Residential) Zone Districts, as more specifically
shown and set forth in the Final PUD Plan; and 

WHEREAS, the property is generally described as 304 2ND Avenue, in the Town
of Lyons (the “Subject Property”); and 

WHEREAS, the Subject Property consists of 0.686 acres, more or less, and is
described in Exhibit A attached hereto and incorporated herein by reference; and

WHEREAS, the Applicant has also submitted a Final PUD Plan and Planned Unit
Development Agreement (the “Development Agreement”) for approval by the Town; and

WHEREAS, the Applicant and Owner are also currently processing the 2ND &
Park Subdivision and Planned Unit Development Final Plat (the “Final Plat”) for the
Subject Property; and 

WHEREAS, in accordance with Section 16-4-80(a) of the Lyons Municipal Code,
the Final PUD Plan has been reviewed by the PCDC at a public hearing and has been
approved, subject to the conditions set forth in Exhibit   B attached hereto and
incorporated herein by reference; and 

WHEREAS, as required by law, duly noticed public hearings were held before
the Town of Lyons Planning and Community Development Commission, which heard
testimony and considered other evidence before making certain findings of fact,
concluding that the rezoning application and the Final PUD Plan met and satisfied all of
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the applicable criteria set forth in Lyons Municipal Code, and recommending that the
Board of Trustees approve both the rezoning application and the Final PUD Plan; and

WHEREAS, also as required by law, the Board of Trustees conducted a duly
noticed public hearing, considered the evidence presented, adopted the Planning and
Community Development Commission’s findings of fact and approved both the
application for rezoning to the PUD-C and PUD-R zone districts and the Final PUD
Plan, subject to certain conditions recommended by staff and adopted by the Board. 

WHEREAS, the administrative record for this case includes, but is not limited to,
the Lyons Municipal Code, the Lyons Comprehensive Plan, the Lyons Disaster
Recovery Program and all other applicable ordinances, resolutions and regulations
together with all Town of Lyons land use application processing policies that relate to
the subject matter of the public hearing, the land use application and accompanying
maps, reports, studies and all other submittals of the Applicant or Owner, any evidence
or correspondence submitted by members of the public at the public hearing, and the
staff files and reports of the Town Planner pertaining to the application; and

WHEREAS, pursuant to Article 23 of Title 31, C.R.S., as amended, the Board of
Trustees has determined that the proposed rezoning of the Subject Property, subject to
any conditions set forth herein, furthers the public health, safety, convenience and
general welfare of the community; generally conforms with the Town’s Comprehensive
Plan, as amended and updated; is compatible with surrounding uses; and otherwise
meets the applicable criteria set forth in Chapter 16 of the Lyons Municipal Code; and

WHEREAS, the Town and the Owner have negotiated the terms of the
Development Agreement, a copy of which is on file with the Town Clerk’s Office, 432
5th Avenue, Lyons, CO 80540, and which Development Agreement has been executed
by an authorized signatory of the Owner; and 

WHEREAS, the Board of Trustees finds that it is in the best interests of the Town
to approve the Development Agreement; and 

WHEREAS, approval of this Ordinance on first reading is intended only to
confirm that the Board of Trustees desires to comply with state law and the Lyons
Municipal Code by setting a public hearing in order to provide the Owner and the public
an opportunity to present testimony and evidence regarding the rezoning application
and Final PUD Plan. Approval of this Ordinance on first reading does not constitute a
representation that the Board of Trustees, or any member of the Town Board, supports,
approves, rejects, or denies the proposed rezoning, Final PUD Plan, or the
Development Agreement.

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF TRUSTEES OF THE
TOWN OF LYONS, BOULDER COUNTY, COLORADO:
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Section 1. Recitals  Incorporated. The recitals set forth above are hereby
incorporated by reference and are adopted as findings and determinations of the Board
of Trustees.

Section 2. Rezoning  of  Property  Approved. The Board of Trustees hereby
grants and approves rezoning of the Subject Property from the B-Business Zone
District to the PUD-C (PUD-Commercial) and PUD-R (PUD-Residential) Zone Districts,
subject to and in accordance with the terms and conditions of the Final PUD Plan and
the Development Agreement. The Board specifically finding that the rezoning is
supported by the Town of Lyons Comprehensive Plan.

Section 3. Amendment  of  Zoning  Map. Following the effective date of this
Ordinance, the Town Administrator, Town Planner, and other appropriate staff are
authorized and instructed to revise the official zoning map for the Town of Lyons in
accordance with Section 16-15-60 of the Municipal Code so that the zoning designation
described in this Ordinance is illustrated in graphic form. Failure to amend the official
zoning map in accordance with this Ordinance shall not, however, have the effect of
limiting, preventing or precluding the effect or effective date of this Ordinance.

Section 4. Final  PUD  Plan  Conditionally  Approved. The Final PUD Plan for
the Subject Property is hereby conditionally approved, based on a determination that all
applicable standards for approval of the Final PUD Plan have been met. Approval of
the Final PUD Plan shall be and is subject to the following conditions of approval:

(1) The conditions set forth in Exhibit  B, as recommended to the Board of
Trustees by the PCDC, which are hereby specifically adopted by the
Board of Trustees;

(2) The Applicant and Owner shall resolve and correct any technical
issues as directed by Town staff prior to recordation of the Final PUD
Plan mylar; and

(3) The Applicant and Owner shall pay any and all remaining fees and
costs incurred by the Town and its consultants in review and
processing of the rezoning and Final PUD Plan application in full prior
to recordation of the Final PUD Plan mylar.

Section 5. The Town shall be authorized to make any changes to the mylar
form of the approved Final PUD Plan as may be needed to conform the Final PUD Plan
to the form and content requirements of the Lyons Municipal Code in effect at the time
the Final PUD Plan is submitted for signature(s) and to make such other changes that
are expressly authorized or required pursuant to this Ordinance.

Section 6. Development  Agreement  Approved. The Board of Trustees hereby
approves the Development Agreement between the Town and Downtown Lyons
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Development, LLC, a copy of which is on file with the Town Clerk’s office, and
authorizes the Mayor to execute the Development Agreement on behalf of the Town.

Section 7. Direction  to  Town  Staff. The Board of Trustees hereby directs
Town Staff to complete all necessary procedures necessary for the effectiveness of the
Development Agreement including: (1) recording a fully executed copy of the
Development Agreement in the real property records of Boulder County, Colorado
following the effective date of this Ordinance; and (2) filing the Development Agreement
of record with the Town Clerk of the Town of Lyons, Colorado.

Section 8. Severability. Should any one or more sections or provisions of this
Ordinance be judicially determined invalid or unenforceable, such judgment shall not
affect, impair or invalidate the remaining provisions of this Ordinance, the intention
being that the various sections and provisions are severable.

Section 9. Effective  Date. Except as otherwise expressly provided herein, the
provisions of this Ordinance shall become effective thirty (30) days after publication
following final passage in accordance with Section 2-2-160 of the Lyons Municipal
Code.

INTRODUCED AND PASSED ON FIRST READING THIS ___ DAY OF MAY, 2016.

INTRODUCED, PASSED, ADOPTED AND ORDERED PUBLISHED THIS ___ DAY
OF JUNE, 2016.

TOWN OF LYONS, COLORADO

                                                                  
Connie Sullivan, Mayor

ATTEST:

____________________________________
Debra K. Anthony, Town Clerk
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Exhibit A
Legal Description of Subject Property

Also known as 304 2ND AVENUE, Town of Lyons, Colorado.
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Exhibit B

Final PUD Plan – Conditions of Approval (as recommended by PCDC following 
PCDC’s consideration at the November 23, 2015 meeting)

1. An administratively approved change in use on Lot 1 shall be restricted to the 
permitted listed uses in the C-Commercial district. A change in use on Lot 1 to 
any of the listed C-Commercial conditional uses shall be subject to additional 
Conditional Use Review or Use by Special Review by the PCDC and BOT. The 
addition of a second story to the commercial building on Lot 1 for any use, 
including residential use, shall be subject to PCDC Development Plan review and
approval. 

2. Adequate hard surface walkways shall be provided to connect the duplex 
buildings with the parking to the north. 

3. All new exterior site lighting shall be downcast cut-off fixtures.
4. All new exterior electric services shall be underground.
5. The storm water detention pond shall be protected with a drainage easement 

granted to the Town for that purpose. 
6. Allow all permitted C-Commercial district uses.
7. Mixed Use is allowed on Lot 1 with Conditional Use Review or Use by Special 

Review. Mixed use building (a building with less than 50% of the total gross floor 
area of the building consisting of residential uses, all of which residential uses 
are located on upper floors, where combined with a permitted nonresidential use 
on the ground level). 

8. In addition to the uses allowed by conditional review in the C zone district, the 
following uses allowed by-right in the C zone district shall also be allowed only 
upon Conditional Use review or Use by Special review in the proposed PUD-C 
zone district: 

a. Entertainment facility
b. Marijuana retailing center
c. Food or beverage establishment which serves alcohol

9. Lots 2-7 shall be restricted to affordable housing through an instrument approved
by the Town. 

10.Enhanced Grading and landscaping shall be provided for Lots 2-7 to minimize 
visual impacts. 

11.Building Permits for Lots 2 through 7 shall only be issued to Habitat for Humanity.
Footing and Foundation permits may be issued to the property owner.

12.Building Permits for Lots 2 through 7 shall only be issued if the approved 
affordability deed restriction and parking easement has been recorded and the 
approved project infrastructure is substantially complete.

13.Rezoning for Lots 2 through 7 shall only take effect upon issuance of a building 
permit pursuant to conditions number 11 and 12 noted above.
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TOWN OF LYONS, COLORADO
RESOLUTION 2016-53

A RESOLUTION APPROVING THE 2ND AND PARK 
SUBDIVISION AND PLANNED UNIT DEVELOPMENT 

FINAL PLAT AND APPROVING A SUBDIVISION 
IMPROVEMENT AGREEMENT BY AND BETWEEN THE 

TOWN OF LYONS AND DOWNTOWN LYONS 
DEVELOPMENT, LLC

WHEREAS, the Town of Lyons possesses the authority to approve the
subdivision of land within the Town; and  

WHEREAS, JM Associates, Inc. (“Applicant”) on behalf of Downtown Lyons
Development, LLC, a Colorado limited liability company (“Owner”) has applied for
approval of major subdivision, specifically the 2nd & Park Subdivision and Planned Unit
Development Final Plat (the “Final Plat”); and

WHEREAS, pursuant to Section 17-4-20(a) of the Town of Lyons Subdivision
Regulations, a major subdivision is a three-step process requiring the processing and
approval of a sketch plan, preliminary plan, and final plat; and 

WHEREAS, the property included in the Final Plat is commonly known as 304 2nd

Avenue and is legally described in Exhibit A attached hereto and incorporated herein
by reference (the “Subject Property”); and 

WHEREAS, the Subject Property consists of 0.686 acres, more or less; and

WHEREAS, the Final Plat proposes to re-plat the Subject Property into seven
lots; and 

WHEREAS, the sketch plan was considered by the Planning and Community
Development Commission (“PCDC”) on September 28, 2015 and was approved by the
Board of Trustees by Ordinance No. 987 dated October 19, 2015; and 

WHEREAS, the preliminary plan was considered by the PCDC on October 26,
2015 and was conditionally approved by the Board of Trustees by Ordinance No. 989
dated November 2, 2015; and 

WHEREAS, the Final Plat was considered by the PCDC on November 23, 2015,
and was recommended to the Board of Trustees for conditional approval; and 
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WHEREAS, the PCDC and the Board of Trustees have conducted the public
hearings on the sketch plan, preliminary plan and Final Plat following proper notice to
the public; and 

WHEREAS, the record for this case includes, but is not limited to, the Lyons
Municipal Code, the Lyons Comprehensive Plan, and all other applicable ordinances,
resolutions and regulations together with all Town of Lyons land use application
processing policies that relate to the subject matter of the public hearing, the sketch
plan, preliminary plan and Final Plat application materials, together with accompanying
maps, reports, studies and all other submittals of the Applicant and Owner, any
evidence or correspondence submitted by members of the public at the public hearings,
and the files and reports of the Town Staff members that have reviewed the application;
and

WHEREAS, the PCDC has recommended conditional approval of the Final Plat,
subject to the conditions set forth in the minutes of the November 23, 2015 PCDC
meeting; and

WHEREAS, the Board of Trustees specifically finds that the preliminary plan for
the Subject Property was approved or conditionally approved by the Board of Trustees
not more than twelve (12) months prior to the date of submission of the application for
Final Plan approval; and 

WHEREAS, the proposed Final Plat substantially conforms to all applicable
requirements of the Lyons Municipal Code and Town ordinances and resolutions; and

WHEREAS, the report prepared by Town Staff and other information presented
to the Board of Trustees at the July 5, 2016 public hearing supports a finding that all of
the required standards of approval for a major subdivision set forth in Section 17-4-80 of
the Subdivision Regulations have been established by sufficient and competent
evidence; and 

WHEREAS, Section 17-13-10 of the Lyons Municipal Code does not permit the
approval of a subdivision application unless and until a subdivision improvement
agreement executed by the Owner is completed and presented to the Board of Trustees
for review and consideration; and 

WHEREAS, the Board of Trustees desires to approve the Subdivision
Improvement Agreement (“SIA”) in the form attached hereto as Exhibit B; and

WHEREAS, the Board of Trustees finds that the SIA conforms to the
requirements set forth in Section 17-13-20 of the Code; and 

WHEREAS, the Board of Trustees desires to conditionally approve the Final Plat
and approve the SIA in the form attached.
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NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF
LYONS, COLORADO:

Section 1. The Town Board of Trustees hereby (a) approves the SIA with
Downtown Lyons Development, LLC in the form attached as Exhibit B; (b) authorizes
the Town Administrator and the Town Attorney, in consultation with the Mayor, to make
such changes as may be necessary to correct any non-material errors or language in
the SIA that does not increase the obligations of the Town; and (c) authorizes the Mayor
to execute the SIA when in final form.

Section 2. The Board of Trustees hereby approves the Final Plat for the
Subject Property (the 2nd & Park Subdivision and Planned Unit Development Final Plat),
based on a determination that all applicable standards of the Town’s Subdivision
Regulations have been met.

Section 3. Approval of the Final Plat shall be and is subject to the following
conditions of approval:  

a. The Applicant and Owner shall resolve and correct any
technical issues as directed by Town Staff prior to
recordation of the Final Plat mylar; and 

b. The Applicant and Owner shall pay any and all remaining
fees and costs incurred by the Town and its consultants in
review and processing of the application in full prior to
recordation of the Final Plat mylar.

Section  4. Town Staff is authorized to make any changes to the mylar form of
the approved Final Plat as may be needed to conform the Final Plat to the form and
content requirements of the Subdivision Regulations in effect at the time the Final Plat is
submitted for signature(s) and to make such other changes that are expressly
authorized or required pursuant to this Resolution.  

Section 5. Upon the Applicant’s and Owner’s completion of any and all
changes to the mylar as may be required by this Resolution, the Mayor shall be
authorized to sign the Final Plat and the Town Clerk shall be authorized to attest the
Mayor’s signature.

Section 6. This Resolution shall be effective upon its adoption by the Board of
Trustees.
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ADOPTED THIS 5TH DAY OF JULY, 2016.

TOWN OF LYONS, COLORADO

By: ________________________________
            Connie Sullivan, Mayor

ATTEST:

___________________________________
Debra K. Anthony, MMC - Town Clerk
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Exhibit A
Subject Property – Legal Description

Containing 0.686 acres, more or less.

Following recordation of the Final Plat, the Subject Property described above will be
legally described as:

LOTS 1 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO
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Exhibit B
SUBDIVISION IMPROVEMENT AGREEMENT

FOR 2ND & PARK SUBDIVISION AND
PLANNED UNIT DEVELOPMENT – FINAL PLAT
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TOWN OF LYONS, COLORADO
RESOLUTION 2016-53

A RESOLUTION APPROVING THE 2ND AND PARK 
SUBDIVISION AND PLANNED UNIT DEVELOPMENT 

FINAL PLAT AND APPROVING A SUBDIVISION 
IMPROVEMENT AGREEMENT BY AND BETWEEN THE 

TOWN OF LYONS AND DOWNTOWN LYONS 
DEVELOPMENT, LLC

WHEREAS, the Town of Lyons possesses the authority to approve the
subdivision of land within the Town; and  

WHEREAS, JM Associates, Inc. (“Applicant”) on behalf of Downtown Lyons
Development, LLC, a Colorado limited liability company (“Owner”) has applied for
approval of major subdivision, specifically the 2nd & Park Subdivision and Planned Unit
Development Final Plat (the “Final Plat”); and

WHEREAS, pursuant to Section 17-4-20(a) of the Town of Lyons Subdivision
Regulations, a major subdivision is a three-step process requiring the processing and
approval of a sketch plan, preliminary plan, and final plat; and 

WHEREAS, the property included in the Final Plat is commonly known as 304 2nd

Avenue and is legally described in Exhibit A attached hereto and incorporated herein
by reference (the “Subject Property”); and 

WHEREAS, the Subject Property consists of 0.686 acres, more or less; and

WHEREAS, the Final Plat proposes to re-plat the Subject Property into seven
lots; and 

WHEREAS, the sketch plan was considered by the Planning and Community
Development Commission (“PCDC”) on September 28, 2015 and was approved by the
Board of Trustees by Ordinance No. 987 dated October 19, 2015; and 

WHEREAS, the preliminary plan was considered by the PCDC on October 26,
2015 and was conditionally approved by the Board of Trustees by Ordinance No. 989
dated November 2, 2015; and 

WHEREAS, the Final Plat was considered by the PCDC on November 23, 2015,
and was recommended to the Board of Trustees for conditional approval; and 
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WHEREAS, the PCDC and the Board of Trustees have conducted the public
hearings on the sketch plan, preliminary plan and Final Plat following proper notice to
the public; and 

WHEREAS, the record for this case includes, but is not limited to, the Lyons
Municipal Code, the Lyons Comprehensive Plan, and all other applicable ordinances,
resolutions and regulations together with all Town of Lyons land use application
processing policies that relate to the subject matter of the public hearing, the sketch
plan, preliminary plan and Final Plat application materials, together with accompanying
maps, reports, studies and all other submittals of the Applicant and Owner, any
evidence or correspondence submitted by members of the public at the public hearings,
and the files and reports of the Town Staff members that have reviewed the application;
and

WHEREAS, the PCDC has recommended conditional approval of the Final Plat,
subject to the conditions set forth in the minutes of the November 23, 2015 PCDC
meeting; and

WHEREAS, the Board of Trustees specifically finds that the preliminary plan for
the Subject Property was approved or conditionally approved by the Board of Trustees
not more than twelve (12) months prior to the date of submission of the application for
Final Plan approval; and 

WHEREAS, the proposed Final Plat substantially conforms to all applicable
requirements of the Lyons Municipal Code and Town ordinances and resolutions; and

WHEREAS, the report prepared by Town Staff and other information presented
to the Board of Trustees at the July 5, 2016 public hearing supports a finding that all of
the required standards of approval for a major subdivision set forth in Section 17-4-80 of
the Subdivision Regulations have been established by sufficient and competent
evidence; and 

WHEREAS, Section 17-13-10 of the Lyons Municipal Code does not permit the
approval of a subdivision application unless and until a subdivision improvement
agreement executed by the Owner is completed and presented to the Board of Trustees
for review and consideration; and 

WHEREAS, the Board of Trustees desires to approve the Subdivision
Improvement Agreement (“SIA”) in the form attached hereto as Exhibit B; and

WHEREAS, the Board of Trustees finds that the SIA conforms to the
requirements set forth in Section 17-13-20 of the Code; and 

WHEREAS, the Board of Trustees desires to conditionally approve the Final Plat
and approve the SIA in the form attached.
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NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF
LYONS, COLORADO:

Section 1. The Town Board of Trustees hereby (a) approves the SIA with
Downtown Lyons Development, LLC in the form attached as Exhibit B; (b) authorizes
the Town Administrator and the Town Attorney, in consultation with the Mayor, to make
such changes as may be necessary to correct any non-material errors or language in
the SIA that does not increase the obligations of the Town; and (c) authorizes the Mayor
to execute the SIA when in final form.

Section 2. The Board of Trustees hereby approves the Final Plat for the
Subject Property (the 2nd & Park Subdivision and Planned Unit Development Final Plat),
based on a determination that all applicable standards of the Town’s Subdivision
Regulations have been met.

Section 3. Approval of the Final Plat shall be and is subject to the following
conditions of approval:  

a. The Applicant and Owner shall resolve and correct any
technical issues as directed by Town Staff prior to
recordation of the Final Plat mylar; and 

b. The Applicant and Owner shall pay any and all remaining
fees and costs incurred by the Town and its consultants in
review and processing of the application in full prior to
recordation of the Final Plat mylar.

Section  4. Town Staff is authorized to make any changes to the mylar form of
the approved Final Plat as may be needed to conform the Final Plat to the form and
content requirements of the Subdivision Regulations in effect at the time the Final Plat is
submitted for signature(s) and to make such other changes that are expressly
authorized or required pursuant to this Resolution.  

Section 5. Upon the Applicant’s and Owner’s completion of any and all
changes to the mylar as may be required by this Resolution, the Mayor shall be
authorized to sign the Final Plat and the Town Clerk shall be authorized to attest the
Mayor’s signature.

Section 6. This Resolution shall be effective upon its adoption by the Board of
Trustees.
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ADOPTED THIS 5TH DAY OF JULY, 2016.

TOWN OF LYONS, COLORADO

By: ________________________________
            Connie Sullivan, Mayor

ATTEST:

___________________________________
Debra K. Anthony, MMC - Town Clerk
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Exhibit A
Subject Property – Legal Description

Containing 0.686 acres, more or less.

Following recordation of the Final Plat, the Subject Property described above will be
legally described as:

LOTS 1 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO
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Exhibit B
SUBDIVISION IMPROVEMENT AGREEMENT

FOR 2ND & PARK SUBDIVISION AND
PLANNED UNIT DEVELOPMENT – FINAL PLAT
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TOWN OF LYONS, COLORADO
SUBDIVISION IMPROVEMENT AGREEMENT

FOR 2ND & PARK SUBDIVISION AND
PLANNED UNIT DEVELOPMENT – FINAL PLAT

This Subdivision Improvement Agreement (the “Agreement”) is entered into and made effective
this ____ day of ________________, 2016, by and between the TOWN OF LYONS, a municipal
corporation of the State of Colorado (the “Town”) and DOWNTOWN LYONS DEVELOPMENT,
LLC, a Colorado limited liability company (referred to herein as “Developer”). The Town and
Developer are collectively referred to as “Parties," or occasionally in the singular as “Party.”
This Agreement includes the attached Exhibits A-C.

WITNESSETH:

WHEREAS, Developer owns certain real property in fee simple located within the Town as more
particularly described in Exhibit A (the “Property”); and

WHEREAS, the Property is currently addressed as 304 2nd Avenue in the Town of Lyons; and

WHEREAS, Developer desires to develop the Property and has submitted the following to the
Town for review and approval:

 2nd & Park Subdivision and Planned Unit Development – Final Plat (the “Final Plat”); and

 2nd & Park Subdivision and PUD – Final PUD Development Plan including the site
development plan, grading/drainage plan, erosion control plan and related documents
(the “Final PUD Plan”); and 

WHEREAS, taken together the Final Plat and Final PUD Plan are hereafter referred to in this
Agreement as the “Development Plan”, a copy of which is on file with the Town Clerk and is
made a part hereof by reference; and 

WHEREAS, the Town and Developer agree that the development of the Property as specified in
the Development Plan will require increased municipal services from the Town and will require
the installation of certain public improvements, including drainage improvements approved by
the Town; and

WHEREAS, the Town is willing to approve and execute said Development Plan upon the
agreement of Developer to the matters hereinafter described and subject to all the
requirements, terms and conditions of the ordinances, rules, regulations and standards of the
Town including but not limited to the Town’s engineering specifications, the Municipal Code,
commonly accepted engineering practices, the Town’s Manual for the Design and Construction
of Public Improvements, and all other governing regulations (collectively, the “Standards”) in
effect at the time the Construction Plans (as hereinafter defined) are approved by the Town; and

WHEREAS, the Town and Developer mutually acknowledge and agree that the matters
hereinafter set forth are reasonable conditions and requirements to be imposed by the Town in
consideration of its approval and execution of the Development Plan, and that such matters are
necessary to protect, promote, and enhance the public welfare; and

NOW, THEREFORE, in consideration of these premises, the mutual obligations herein
contained, and the Town’s approval and execution of the Development Plan, it is agreed as
follows:
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Section I. Obligation to Provide Improvements-Construction Plans-Engineer’s Cost 
Estimate

A. The Developer is obligated to provide for the construction and installation of
certain public improvements to serve the Property as generally identified in the
schedule of Improvements attached hereto as Exhibit B and hereinafter referred
to as the ”Improvements” in compliance with all requirements contained in the
Standards and the approved Development Plan. The Developer is obligated to
provide for the installation and maintenance of certain landscaping improvements
("Landscape Improvements") as shown on the Development Plan, the plans for
which, in terms of quantity and type, shall be provided with the Construction
Plans.

B. The Developer shall submit to the Town for approval final construction and
engineering plans and drawings (“Construction Plans” or “Plans”) and engineer’s
cost estimate of Improvements (“ECE”) suitable to identify the quantity and type
of all Improvements and for the construction of all Improvements in compliance
with all applicable Standards and in a form approved by the Town. Developer
shall submit and obtain the Town’s approval of the Construction Plans and ECE
no later than the first anniversary of the Town Board of Trustees (“BOT”) approval
of the Development Plan, unless an extension of the Development Plan in
accordance with the relevant provisions of the Lyons Municipal Code has been
granted. Said Construction Plans, to be incorporated herein by reference, shall
bear the stamp of a Colorado licensed engineer with experience in the design
and engineering of such Improvements. Such ECE shall include a cost
contingency of ten percent (10%) of the total estimated construction costs of the
Improvements and Landscape Improvements. The ECE shall be attached hereto
as Exhibit B and shall supplement the schedule of Improvements identified in
Exhibit B as of the date of this Agreement. Construction of the Improvements or
any development of the Property shall not commence until the Town has issued
the Development Permit as that term is defined in Section II below. Developer
shall secure and comply with all necessary permits issued by the Town and other
governmental or quasi-governmental authorities having jurisdiction over the
development of the Property. Developer shall not modify the Construction Plans
or any of the Improvements without the prior written approval of the Town. The
Town will communicate its approval or disapproval of any such modification
within fifteen (15) business days after its receipt of Developer's request.  

C. The Improvements may be constructed in specified phases subject to the Town’s
prior approval of a phasing plan submitted by Developer (“Phasing Plan”). The
Town shall not approve a Phasing Plan unless it is assured that each phase of
development shall be an integrated, self-contained project consisting of all
Improvements necessary to serve the phased portion of the property. Phasing
shall not be used to provide for construction of Improvements on a piecemeal
basis. If approved by the Town, a Phasing Plan shall be specifically set forth in
an exhibit to this Agreement.  

Section II. Development Permit Approval

A. Prior to and as a condition of constructing the Improvements, Developer shall
submit for approval applications for a grading permit, building permit, floodplain
development permit and/or any other applicable Town permit(s) (collectively, the
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“Development Permit”) on the correct application form or forms as provided by
the Town. Developer shall submit the Development Permit application within one
hundred eighty (180) days of the Town’s approval of the Construction Plans. As
part of the Development Permit application, Developer shall submit payment ofall
fees associated with the Development Permit, and any other applicable fees,
including the fees set forth in the Town’s Fee Schedule applicable to building
permit taxes and fees including but not limited to the park fee set forth in Article
14 of Chapter 18 of the Lyons Municipal Code and the electric community
investment fee set forth in Section 13-2-110 of the Municipal Code.

B. Before approval of construction plans commencing construction of any
Improvements, Developer shall acquire, at its own expense, good and sufficient
rights-of-way and easements on all lands upon which the Improvements will be
located and shall provide written evidence of the same to the Town.

Section III. Construction of Improvements

A. Developer shall provide notice to the Town at least forty-eight (48) hours before
commencing construction of the Improvements or prior to the Town's inspection
of any such Improvement during or after construction. To the extent that any
decisions become necessary during construction as to the quality or acceptability
of the materials furnished, the work performed or the manner of performance of
the work, Developer shall give the Town three (3) business days’ notice and the
opportunity to make any such decisions.  

B. The Improvements and Landscape Improvements shall be constructed and
installed in accordance with the Construction Plans and in accordance with
applicable provisions of the Standards and all other applicable ordinances,
resolutions and regulations, including but not limited to all building, fire, plumbing,
and safety codes, in effect at the time of construction. If the Town reasonably
determines that construction or installation is not in compliance with the approved
Construction Plans or applicable ordinances, rules and regulations, it shall notify
Developer of the required corrections, which Developer shall make within ten
(10) business days of receipt of such notification or, if the nature of the
corrections is such that the same cannot be reasonably completed within ten (10)
business days, then Developer shall undertake such corrections within ten (10)
business days and shall diligently prosecute the same to completion. In the
event the Developer fails to make or commence the required corrections within
said ten (10) day period, the Town may direct Developer to stop work until
corrections are made to the satisfaction of the Town.

C. Developer shall at its sole cost and expense engage a Colorado licensed
professional engineer to provide inspection, and testing if required by the Town,
during the construction process. Copies of all such tests shall be provided to the
Town promptly upon request. Developer shall contact the Town immediately
upon the failure of any performance testing, and of any problems that arise which
may prevent construction or installation in accordance with the approved
Construction Plans.

D. At all times during said construction, and in accordance with this Agreement, the
Town shall have the right to require Developer to conduct testing and inspection,
at Developer’s expense. If Developer fails to do so within ten (10) business days
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of a notice from the Town detailing the required test or inspection, or if the Town
reasonably believes that any required tests or inspections were either performed
incorrectly or falsified, the Town may conduct the same and charge the cost to
Developer. No excavation, facility or Improvement, including water and sewer
service connections, shall be covered until inspected by the Town, or the
applicable service provider, or until the Town waives such inspection in writing.
Construction shall not proceed beyond required inspections or testing unless
approved by the Town. No liability shall attach to the Town, its agents, or
contractors by reason of any inspections, observations, testing, or reviews, or by
reason of the issuance of any approval or permit for any work subject to this
Agreement. Developer shall reimburse the Town for all costs incurred by the
Town in the performance of the above services, including associated attorney
fees and costs, within thirty (30) days after receipt of the Town’s invoice for said
services.

Section IV. Completion of Improvements

Except where a shorter time period is prescribed, all Improvements, including
Landscape Improvements, herein described, and all matters herein agreed to be
performed shall be installed, constructed, or performed by Developer within two (2)
years from the date of the Town’s issuance of the Development Permit. Extensions of
time up to an additional one (1) year period for completion of Improvements may be
granted by the Town in writing for good cause shown. “Good Cause” shall be
determined by the Town in its sole discretion; notwithstanding the foregoing, Good
Cause may include: (a) force majeure events; (b) unreasonable delay in the receipt of
approval, notice, inspection, testing or other required response from the Town; and (c)
any extension agreed upon in writing by Developer and the Town. Any extension of time
to complete the Improvements beyond the two (2) year period shall require the
Developer to submit updated construction cost estimates for completion of the remaining
Improvements and to provide additional or replacement Collateral in an amount equal to
one hundred percent (100%) of the cost to construct the Improvements remaining to be
completed (which cost estimate shall include a cost contingency of twenty percent (20%)
of the total estimated costs to construct remaining Improvements in accordance with
Section 17-13-20(1) of the Lyons Municipal Code).

Section V. Ownership and Maintenance of Improvements

A. Improvements to be owned and maintained by the Town shall be specifically
identified in the ECE and shall become the sole property of the Town, free and
clear of all liens, encumbrances, and restrictions upon Final Acceptance by the
Town. Prior to and as a condition of Final Acceptance, Developer shall furnish to
the Town unconditional lien waivers that all claims and payments to be made in
connection with construction of said Improvements have been satisfied.  

B. Except those Improvements to be owned and maintained by the Town, the
completed Improvements shall be owned and maintained by Developer and its
successors and assigns; provided that the Town reserves the right to enter upon
and access Developer-owned Improvements for purposes of repair and
emergency maintenance as deemed necessary by the Town in the interest of the
public health, safety and welfare of Town residents.
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C. The completed Landscape Improvements shall be owned and maintained by
Developer and its successors and assigns. Landscape Improvements shall be
maintained with proper care, including proper watering and replacement, as
necessary, of living plant materials.   

Section VI.  As-Built Drawings for Improvements

When Developer has completed the Improvements as provided herein, Developer shall
provide two (2) copies of as-built drawings showing the Improvements in their as-built
locations at the time of Developer’s request for Probationary Acceptance of the
Improvements by the Town. As-built drawings shall be prepared under the direction of a
Colorado licensed professional engineer based on information provided by the general
contractor and a survey of surface features of the constructed site within the public right-
of-way and easements indicating that the constructed Improvements are in substantial
compliance with the Construction Plans or that any material deviations have received
prior written approval from the Town. No certificates of occupancy shall be issued by the
Town until: (1) as-built drawings are provided to and approved by the Town following
Probationary Acceptance of the Improvements; and (2) all improvements serving the
improvements or structures constructed within the Property required by the Town’s
Subdivision Regulations, the Final Plat and this Agreement have been found
substantially complete and accepted by the Town, unless otherwise expressly approved
by the BOT as set forth in Section 17-2-10(b) of the Lyons Municipal Code.

Section VII. Collateral

A. In order to secure the performance of the construction and installation of the
Improvements and Landscape Improvements herein agreed by Developer, the
Developer shall provide the Town with security (“Collateral”) in the form of a cash
deposit or one or more irrevocable letters of credit (“Letter of Credit”) in the same
form as attached hereto as Exhibit C, or as may be approved by the Town
Attorney, in an amount equal to the total cost of the Improvements and
Landscape Improvements as set forth in the approved ECE. Collateral shall be
required to be submitted for acceptance by the Town at the time of Development
Permit application. No building permit shall be issued for any lot within the
Development Plan unless and until the Collateral has been provided to the Town.
A Letter of Credit form of Collateral shall be issued by a Colorado bank, or other
financial institution doing business in Colorado that is acceptable to the Town.
Developer shall ensure that the Collateral remains unencumbered and free from
claims of others so that any requests of the Town for payment or enforcement
may be immediately and unequivocally honored without cost to the Town. Such
security shall be maintained, in the amount required by this Agreement, and
subject to partial releases as contemplated in Section VIII of this Agreement,
through Final Acceptance of the Improvements by the Town. If at any time prior
to Final Acceptance, the Town determines that the Collateral is not sufficient to
cover all costs of construction of the Improvements, Developer shall be required
to post additional or supplemental Collateral in an amount deemed sufficient and
approved by the Town to pay for all costs of construction, including any
administrative costs and contingency amount.

B. If Developer fails to perform or observe any obligation or condition to be
performed by Developer under this Agreement in respect to the Improvements
and Landscape Improvements, and such default remains uncured for more than



- 6 -

thirty (30) days after Developer’s receipt of written notice thereof from the Town,
the Town may cure the default at Developer’s expense and draw on the
Collateral from time to time to pay the costs incurred in connection therewith. In
the event Developer fails to complete, install or perform any portion of work
and/or Improvements or Landscape Improvements within said two (2) year period
or any period of extension granted by the Town, the Town may complete such
remaining work and Improvements within a reasonable time by such means and
in such manner as it may deem advisable, at Developer’s expense. The Town
shall be entitled to draw against such Collateral to pay for the Town’s actual
costs and expenses incurred in contracting for said work and Improvements,
including the cost of obtaining required permits from the Town or any other
applicable jurisdiction plus a five percent (5%) administrative fee, plus legal
expenses incurred, to cover costs associated with completing the Improvements
described herein.  

C. In the event the amount of Collateral is not sufficient for the Town to complete the
Improvements as determined by the Town in its sole discretion, the Town shall
be entitled to reimbursement from Developer upon demand for such cost
overruns, including but not limited to labor and material costs as well as
engineering and legal fees and costs. In the event the Developer fails to
maintain Collateral in the amount required pursuant to the terms of this
Agreement through Final Acceptance of the Improvements, Developer shall be in
default of this Agreement and the Town shall be authorized to make demand on
the then-existing Collateral.  

D. If a Letter of Credit is set to expire within fourteen (14) calendar days and
Developer has not yet provided a satisfactory replacement, the Town may draw
on the Letter of Credit and either hold such funds as security for performance of
this Agreement or spend such funds to finish improvements or correct problems
within the Property, as the Town deems appropriate.

Section VIII. Partial Release of Collateral – Limited Circumstances

A. Developer may seek and the Town may grant partial releases of Collateral on
completed Improvements only where a Phasing Plan has been approved by the
Town and Developer has completed a phase of development in accordance with
the Phasing Plan; or (2) for completed Landscape Improvements as provided in
Subsection B below. Developer’s request for partial release must include copies
of bills, invoices and schedules of values for work performed and Improvements
completed. The Town shall inspect the completed work and Improvements
within thirty (30) days and shall process such partial release in a manner similar
to a request for Probationary Acceptance. Within such thirty (30) day period, the
Town will either approve the request for partial release or deny the same with
detail as to any aspect of the Improvements that the Town determines are not
acceptable. The procedures for completion of Improvements and work by the
Town and payment to the Town therefore from the Collateral shall apply whether
there be one or more defaults on the part of Developer in performing the terms,
conditions, and covenants contained in this Agreement. Notwithstanding the
foregoing, the Town shall not be required to make any partial release of the
Collateral if doing so would reduce the outstanding amount of the Collateral
below an amount equal to one hundred percent (100%) of the then current
estimate of the costs to be incurred to complete the construction of the remaining
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Improvements (including the ten percent (10%) contingency amount). No partial
release of any portion of the Collateral shall be deemed an acceptance of any
Improvement by the Town. Acceptance of Improvements shall be accomplished
in accordance with Section IX of this Agreement.

B. Upon Developer’s completion of the Landscape Improvements or partial
completion of Landscape Improvements, Developer may request the Town’s
review and acceptance of such Landscape Improvements. Provided the
Landscape Improvements comply with the Development Plan, Developer may
request release of all or a portion of Collateral relating to the Landscape
Improvements and such release shall be considered in the same manner as
provided in Section VIII(A) above.

Section IX. Standards for Acceptance

A. Probationary   Acceptance   and   Warranty   Period. As soon as all of the
Improvements are installed and the Town determines that such Improvements
have been constructed in accordance with the approved Construction Plans, the
Town will issue to the Developer a certificate of Probationary Acceptance
granting Probationary Acceptance of such Improvements. The probation and
warranty period will terminate one (1) year from the date of Probationary
Acceptance. Upon Probationary Acceptance, the Town will allow a reduction of
the Collateral to not less than ten percent (10%) of the total cost to construct the
Improvements, as specified in Exhibit B. Until Final Acceptance, the Town may
notify Developer of any defective Improvements and Developer shall complete,
repair or replace the same within thirty (30) days. In the event Developer fails to
so complete, repair or replace such defective Improvements, the Town may draw
upon the retainage portion of the Collateral to complete, repair or replace the
same.  

B. Final  Acceptance. Improvements constructed pursuant to this Agreement are
eligible for Final Acceptance in accordance with the Standards no sooner than
nine (9) months following the Probationary Acceptance date. Developer shall
request Final Acceptance by the Town in writing. After inspection for Final
Acceptance, the Town will identify and provide a written list of deficiencies based
on a physical inspection of the Improvements. Developer shall correct all
deficiencies to the Town’s satisfaction within three (3) months from the date said
deficiency list was issued. When all deficiencies have been corrected, the Town
will issue a certificate of Final Acceptance to the Developer within the time period
provided in the Standards. Upon issuance of said certificate of Final Acceptance,
all Improvements specified in said certificate shall be deemed approved and
accepted by the Town, whereupon such Improvements shall be owned and
maintained by the Town or Developer, as applicable. At such time, the Town will
release any remaining Collateral.  

Section X. Remedies

A. The Town’s rights and remedies provided in this Agreement shall not be
exclusive and are in addition to any other rights or remedies provided by law.
Upon breach of any provision of this Agreement by Developer beyond any notice
and right to correct specified herein, the Town may initiate any one or more of the
following actions:
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1. Delay processing of any pending land development related application;

2. Issue stop work orders;

3. Refuse to issue or approve any land development permit, including but

not limited to, right-of-way access, street cut, over-lot grading or building
permits, certificates of occupancy, or floodplain development permit; 

4. Draw from the Collateral to cover the costs associated with correcting the

Developer’s breach; 

5. Issue a citation to the Developer or any contractor or subcontractor for

violating requirements of the Lyons Municipal Code; or

6. Initiate legal proceedings in any appropriate court of law.

B. Any amounts due and owing to the Town under this Agreement that are not paid
in a timely manner may be certified to the Boulder County Treasurer for collection
with taxes.

Section XI. Responsibility for Installing Utilities and for Permitting Installation of 
Utilities

A. Developer agrees to be responsible for contracting for installation of any or all
utilities where required, including, but not limited to water, sewer, natural gas and
electricity. All utilities that serve the Property shall be underground in
accordance with this Agreement. The Parties agree that electrical, fiber optic,
cable, and telephone service for the Development Plan shall be underground in
accordance with the Standards. Developer understands that no building permits
shall be issued until all utilities as well as adequate rights-of-way and streets are
available or provided for each lot for which a building permit is sought by
Developer.

B. Subject to the Standards, the Town, as the owner of public rights-of-way and
public or drainage easements depicted on the Development Plan, retains the
right to issue right-of-way use permits to utility companies or to other persons,
companies, corporations or organizations prior to the Final Acceptance of the
Improvements.  

Section XII. Construction Site Maintenance

A. Developer shall take all reasonable steps necessary to prevent its construction
activities from damaging adjacent properties, including the Town’s property. If
any adjacent property is damaged or destroyed by and during the construction of
the Improvements, Developer shall, at its cost, promptly repair or replace the
same to a condition similar or equal to that existing before such damage or injury.

B. During construction, Developer shall use proper air quality control and erosion
and sedimentation control and maintain streets and roads in such a manner that
they may be reasonably traveled upon. If the Town determines in its sole
discretion that dust emanating from the Property related to construction activities
is unacceptable, it may order measures be taken, and Developer shall comply
with such order. In the event that Developer does not comply with such
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abatement measures within fifteen (15) days, the Town may order construction to
cease until Developer has complied with such abatement measures and
Developer shall so comply. The Collateral shall be sufficient to include costs
associated with re-vegetation of areas destroyed by such construction.  

Section XIII. Maintenance and Workmanship of Improvements

A. Developer shall keep and maintain all the Improvements in good order and
condition until the Town issues a certificate of Final Acceptance pursuant to
Section IX of this Agreement. Developer shall, at its cost, repair or replace any
damage or destruction of the Improvements that occurs prior to such Final
Acceptance by the Town, except to the extent that such damage or destruction is
caused by agents or employees of the Town.

B. Unless otherwise specified, all materials for Improvements shall be new and both
workmanship and materials shall be of good quality.  

Section XIV. Contractual Obligation

Developer agrees that the provisions and requirements of this Agreement are entered
into with full knowledge, free will and without duress. Developer agrees and desires that
the agreements contained herein regarding the payment of fees, installation and
dedication of the Improvements, and conditions for subdivision and building approvals,
including the incorporation of any provision of applicable Standards, are imposed by
contract, independent of the continued validity or invalidity of any of the provisions of
state law or Standards. The agreements to pay fees, and construct and dedicate public
improvements or provide security are reasonable and binding commitments on the part
of Developer and reasonably relate to Developer’s estimates of the extent and timing of
impacts that are expected to occur from the development of the Property, and are in
rough proportion to such impacts.

Section XV. Payment of Fees and Charges

A. Developer shall comply with all ordinances, rules, and regulations of the Town
and shall pay all fees and other charges in a timely manner as required by the
Town including, but not limited to, building permit fees, inspection fees, tap or
connection fees, and plan review fees which are imposed by the Town by
ordinance, rule, resolution, motion, agreement, or by the terms and conditions of
this Agreement. In addition to any other remedy available to the Town, the Town
may withhold and deny issuance of any building permit, certificate of occupancy,
or other permit or approval until all due and outstanding fees are paid by
Developer.

B. Unless otherwise agreed to by the Town Administrator on a case-by-case basis,
Developer’s payment of fees and charges specified by this Agreement shall be
made in the form of certified funds, cashier’s check, or cash delivered to the
Town of Lyons, 432 Fifth Avenue, Lyons, Colorado 80540.

Section XVI. Miscellaneous

A. Section  Headings. The section headings in this Agreement are inserted herein
only for convenience of reference and in no way shall they define, limit or
describe the scope or intent of any provision of this Agreement.
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B. Assignment  and  Release. This Agreement may not be assigned or delegated by
the Developer without the written consent of the Town. Any such written
assignment shall expressly refer to this Agreement, specify the particular rights,
duties, obligations, responsibilities, or benefits so assigned, and shall not be
effective unless approved by resolution of the BOT. No assignment shall release
the Developer from performance of any duty, obligation, or responsibility unless
such release is clearly expressed in such written document of assignment. Prior
to approving any release of the Developer, the Town may, at its sole discretion,
require the party assuming any duty, obligation, or responsibility of the Developer
to provide to the Town written evidence of financial or other ability to meet the
particular duty, obligation or responsibility being assumed by the party.  

C. Binding  Effect. This Agreement shall inure to the benefit of, and be binding upon,
the Parties and their respective legal representatives, successors and assigns.
This Agreement shall continue upon subdivision of the Property and bind the
subdivision and all purchasers, lessors and subsequent owners of any property
within the subdivision, except a bona-fide homebuyer, until all provisions of this
Agreement are satisfied.  

D. Recording;   Benefit. This Agreement shall be recorded with the Clerk and
Recorder of Boulder County, Colorado and shall run with the land. Developer
shall pay the associated recording fee imposed by Boulder County.

E. Subordination. If the Property upon which the Improvements are constructed is
subject to any liens, mortgage, deed of trust or similar encumbrance, the holder
of such indebtedness or encumbrance shall subordinate its interest or
encumbrance to this Agreement and all its terms, conditions and restrictions.

F. Notices. Any notice required or permitted by this Agreement shall be in writing
and shall be deemed to have been sufficiently given for all purposes if sent by
certified or registered mail, postage and fees prepaid, addressed to the Party to
whom such notice is intended to be given at the address set forth on the
signature page below, or at such other address as has been previously furnished
in writing to the other Party. Such notice shall be deemed to have been given
when deposited in the U.S. Mail.

G. Additional   Documents   or   Action. Parties agree to execute any additional
documents and to take any additional action necessary to carry out this
Agreement.

H. Waiver  of  Breach. The waiver by any Party to this Agreement of a breach of any
term or provision of this Agreement shall not operate or be construed as a waiver
of any subsequent breach by any Party.

I. Indemnification. Developer hereby expressly binds itself to indemnify and save
harmless the Town and its officers and employees, against all suits or actions of
every kind and nature brought, or which may be brought against them or any of
them, or loss, cost or expense incurred by them or any of them for, or on account
of, any injury or damage received or sustained by any persons, firms or
corporations during the construction of the Improvements and through Final
Acceptance as a result of Developer’s breach of any of its obligations hereunder,
or the negligent or willful misconduct of Developer or any of its employees,
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agents or contractors. Developer shall also indemnify and hold the Town
harmless from any liability it may have on account of any change in direction,
nature, quality, or quantity of historical drainage flow, resulting from the
development of the Property, or from construction of streets and storm sewers
within or serving the Property, or damages to the Property resulting from natural
conditions including but not limited to expansive soils, geologic hazard, wildfire
hazard or flood hazard, if Developer is established to be negligent. The Town
shall assert, to the fullest extent permitted by law, its immunity from suit under
the Colorado Governmental Immunity Act, Section 24-10-101 et seq. C.R.S., as
well as the limitations upon liability provided herein.

J. Contractors. Developer shall give notice of the terms of this Agreement in all
contracts for construction of the Improvements and provide a copy of this
Agreement to the contractors and subcontractors hired to construct or install the
Improvements.

K. Entire  Agreement. This Agreement represents the entire agreement between the
Parties and, supersedes any prior oral or collateral agreements or
understandings.  

L. Amendment. This Agreement may be amended only by an instrument in writing
signed by the Parties.

M. No   Third-Party   Beneficiaries. It is expressly understood and agreed that
enforcement of the terms and conditions of this Agreement, and all rights of
action relating to such enforcement, shall be strictly reserved to the Town and the
Developer, and nothing contained in this Agreement shall give or allow any such
claim or right of action by any other third person on such Agreement. It is the
express intention of the Town and Developer that any person other than the
Town or Developer and their successors and assigns receiving services or
benefits under this Agreement shall be deemed to be an incidental beneficiary
only.

N. Governing  Law,  Venue  and  Enforcement. This Agreement shall be governed by
the laws of the State of Colorado. Venue for any action arising from this
Agreement shall lie with any appropriate court within Boulder County, Colorado.
The Parties agree and acknowledge that this Agreement may be enforced at law
or in equity, including an action for damages or specific performance.  

O. Vested  Rights  and  Subsequent  Legislative  Enactment. The Parties acknowledge
and understand that the approval of the Development Plan was not processed or
approved in accordance with or pursuant to C.R.S. Section 24-68-101 et  seq. or
any regulations implementing such statutory provisions and the approval of the
Development Plan does not constitute approval of a site specific development
plan as that phrase is defined in C.R.S. Section 24-68-101 et   seq. or any
regulations implementing such statutory provisions. The approval of the
Development Plan shall not therefore create or grant a “vested property right” as
defined by C.R.S. Section 24-68-101 et  seq. Nothing in this Agreement shall
limit, prevent or preclude the BOT from adopting a subsequent legislative
enactment which is general in nature and which may be applicable to the
Property as well as other similarly situated property; subject, however, to rights
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which may accrue to the Developer by virtue of the vesting of property rights
acquired in accordance with common law.

P. Authorization  of  Parties’  Representative. The undersigned hereby represent that
they serve as representatives of the Party for which they have executed this
Agreement and are fully authorized to execute this Agreement on behalf of such
party.

Q. Compliance with Law.

Developer, in developing the Property and constructing the Improvements herein
described, shall fully comply with all applicable rules, regulations, standards, and
ordinances of the Town and other governmental agencies and bodies having
jurisdiction over the Project in effect at the time of construction.

Section XVII. Special Terms and Conditions

Developer shall comply with the following special terms and conditions:

LIST SPECIFIC CONDITIONS OF APPROVAL AND OTHER SITE-SPECIFIC 
REQUIREMENTS OR INSERT “NOT APPLICABLE”

IN WITNESS WHEREOF, the Parties hereto have set their hands and seals the day and year
first above written.

TOWN OF LYONS, COLORADO

By:                                                               
Connie Sullivan, Mayor

ATTEST:

By:                                                            
Deb Anthony, MMC, Town Clerk

OWNER/DEVELOPER:

DOWNTOWN LYONS DEVELOPMENT, LLC, a Colorado
limited liability company

By:                                                            
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Craig Ferguson

Title: Managing Member

Address:

STATE OF COLORADO )
)   ss.

COUNTY OF __________ )

The foregoing instrument was acknowledged before me this ____ day of ____________, 2016,
by Craig  Ferguson as Managing Member of Downtown Lyons Development, LLC, a Colorado
limited liability company.  Witness my hand and official seal:

My Commission expires:                                .

                                                                    
Signature

                                                                    
Name of Notary

                                                                    

                                                                    
Address of Notary

[S E A L]
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION
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EXHIBIT B
PUBLIC IMPROVEMENT

ENGINEER’S COST ESTIMATE
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EXHIBIT C
FORM OF LETTER OF CREDIT

IRREVOCABLE STANDBY LETTER OF CREDIT

[Issuer’s Letterhead]

Irrevocable Standby Letter of Credit
Letter of Credit No. _____________

Date: ________________________

Beneficiary address: Town of Lyons
432 Fifth Avenue
P.O. Box 49
Lyons, Colorado 80540

Attention: ________________________

Ladies and Gentlemen:

[Name of Bank] (“Bank”) hereby establishes in favor of the Town of Lyons
("Beneficiary"), for the account of DOWNTOWN   LYONS   DEVELOPMENT,   LLC, a
Colorado limited liability company ("Customer"), an Irrevocable Standby Letter of Credit
in the amount of _____________________ Dollars ($_________________) available by
immediate payment upon presentation at Bank's office at [Bank’s address – provide
Colorado branch or affiliate] of Beneficiary's sight draft(s) in an amount not exceeding
$_____________, and each sight draft must bear the reference: "Drawn on [Bank]
Irrevocable Letter of Credit No. _____, dated___________________."

In addition, Beneficiary's sight draft(s) must be accompanied by this Irrevocable Standby
Letter of Credit and an Affidavit of Certification in the form attached hereto as Exhibit  1
(the "Affidavit"). The Affidavit shall certify that Customer has failed to meet its
obligations under the terms of a Subdivision Improvement Agreement relating to the
Development Plan. Upon presentation of such Affidavit in compliance with the terms
contained herein, Bank shall honor the accompanying sight draft(s) and shall not be
required to determine questions of fact or law between Beneficiary and Customer.

This Irrevocable Letter of Credit sets forth the full understanding of the parties hereto
and Bank hereby promises to Beneficiary that any drafts drawn under or in substantial
compliance with the terms of this Irrevocable Letter of Credit will be duly honored if
presented to Bank on or before _____________________ (the “Expiration Date”) or any
automatically extended Expiration Date.

It is a condition of this Letter of Credit that it shall be automatically extended without
amendment for additional periods of one year from the present or any automatically
extended Expiration Date, unless at least sixty (60) days prior to such date Bank shall
send notice to Beneficiary by registered mail or overnight courier at Beneficiary’s
address set forth above that Bank elects not to consider this Letter of Credit extended for
any such additional period. Upon receipt of Beneficiary of such notice of non-extension,
Beneficiary may draw on Bank at sight for an amount not to exceed the then available
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amount under this Letter of Credit on or before the then-applicable Expiration Date, by
presentation of Beneficiary’s sight draft(s) accompanied by a copy of this Letter of
Credit, certified by the Town Clerk to be a true and complete copy of this Letter of Credit
and an Affidavit substantially in the form attached hereto as Exhibit 1.

This Irrevocable Letter of Credit is nontransferable. Partial and multiple drawings are
permitted under this Letter of Credit.

This Irrevocable Letter of Credit is governed by the laws of the State of Colorado and the
Uniform Customs and Practice for Documentary Credits of the International Chamber of
Commerce (Publication 600) (2007 Revision) and, in the event of any conflict, the laws
of the State of Colorado will control. The exclusive venue for all disputes regarding this
Irrevocable Letter of Credit shall be the District Court for the County of Boulder, State of
Colorado.

Very truly yours,

[Name of Bank]

                                                                        
Title
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EXHIBIT 1 TO EXHIBIT C

DRAWN ON [BANK NAME] IRREVOCABLE LETTER OF CREDIT NO. _____
Dated: ______________________

AFFIDAVIT OF CERTIFICATION

STATE OF COLORADO )
) ss.

COUNTY OF BOULDER )

I, _____________________________, being duly sworn, state as follows:

Title  and  Authority  of  Affiant. I am _________________ for Town of Lyons, Colorado
and am authorized to act on behalf of the Town Lyons in this matter.

Certification. Under penalty of law, I hereby certify that the Customer has failed to meet
its obligations under the terms of a Subdivision Improvement Agreement relating to the
2ND & PARK SUBDIVISION AND PLANNED UNIT DEVELOPMENT – FINAL PLAT and
the Town of Lyons is entitled to draft this Letter of Credit.

TOWN OF LYONS

By:                                                               

Name: _______________________
Title: _______________________

Subscribed and sworn to before me this ____ day of_______________, 20___,
by _________________________________.

Witness my hand and official seal.

My commission expires:                                                         .

                                                                    
Notary Public

( S E A L )



P.O. Box 333

Longmont, CO 80502-0333

Phone: 303-682-2485

www.stvrainhabitat.org

H a b i t a t   F o r   H u m a n i t y   o f   t h e   S t   V r a i n   V a l l e y ’ s   ( H F H S V V )   Pref er en c es f or th e 304 
2nd Avenue property in Lyons, Colorado

This S ection describes th e pref eren ces that shall b e applied in the selection of resid ents under the 304 
2nd Ave. property, otherwise known as the V a l l e y   B a n k   h o u s i n g   d e v e l o p m e n t . All pref er enc es must compl y 
with non -discrimination, equal opportunit y,  and F air Housing requir ements, and the Dev elopment’s  
Affirmative  Fair Marketin g P lan must demonstrate what ef forts w ill be taken to prevent a d isparate impact or
discriminator y eff ect on  protected cl asses.

Applicants with prefe ren ces ar e sele cted via a selection process carried out by HFHSVV and re ceive  a n 
opportunit y for  an available unit ea rlier than  those who do not have a  prefe renc e.  P ref er ences  affe ct onl y 
th e orde r of applicants who are ultimately deemed eligible as a result of HFHSVV’s selection process.  
The y do not mak e an yone  eligible who  wa s not otherwise eligible, and th e y do not chan ge H F H S V V ’ s  ri ght
  to appl y or modif y the H o m e o w n e r  selection crite ria found elsewhe re in this plan.

H F H S V V  shall inform a pplicants about available  prefe renc es, and provid e  an opportunit y fo r applicants 
to show that the y qu alif y for  available p refe renc es.

In appl yin g such p ref eren ce(s),  H F H S V V  shall use the following p riorit y cate gories in d escendin g order and
sh all documen t the sources of information obtained to verif y qualific ation for pr e feren ces:

1.   P rimar y P r efe renc e(s).   P refer ence  for applic ants  displaced as a  result of t he flood disaster of 
S eptember, 20 13, and who maintained t heir primar y r esidenc e in the  Lyons Area  at the time of 
the fl ood, where  Lyo ns  Are a is defined as the 80540 z ip code.

a.    P ursuant to the Disaster R elie f A ppropriations Act, 2013 ( C DBG-DR ),  applicants  who were
 displa ced as  a result  of the P residentiall y- de c lared disaster o f S eptemb er, 2013 shall be 
granted  a p refe renc e for th e P roject.

2.   S econdar y P re fer enc e(s).   P refer ence  for applic ant s displaced as a  result of  the flood disaster of 
S eptember, 20 13.

a.    P ursuant to the Disaster R elie f A ppropriations Act, 2013 ( C DBG-DR ),  applicants  who were
 displa ced as  a result  of the P residentiall y- de c lared disaster o f S eptemb er, 2013 shall be 
granted  a p refe renc e for th e P roject.

3.   Tertiar y pr efe ren ces. Th ese pre fer enc es ar e subor dinate to the requir ed pre feren ces set forth above. 
E ach of th e  prefe renc es listed in subpara gr aphs (1)  and (8) b el ow shall have equ al wei ght in 
dete rmining the ord er of  an a pplicant’s placem ent as a result of HFHSVV’s Selection Process
a.    P refer ence  for loc al resid ents, students and employe e s. H F H S V V  shall ap pl y Loc al 

P ref eren ces in dete rmining the ord er of  an a pplicant for selection. The followi ng shall be  
eligible  for th e pref eren ce  for local residents and emplo ye es.

1)   C urrent residents:  A hou sehold in which one or m ore members is living within 
the  Lyons Ar ea at  the time of application.   Documentation of residenc y should be 
p rov ided, such as r ent rec eipts, utilit y bills, street listing or voter r e gistration listing, or

2)   Municipal and S chool District Emplo yees:  Emplo ye e s, and individuals with offers of  
emplo yme nt, with the Town of  Lyo ns and the S t. Vrain S chool District, including 
without limitation teachers, maintenan ce staf f, administrative personnel,  firefi ghters, 
polic e offic e rs, librarians or town hall emplo ye es, or

http://www.stvrainhabitat.org


3)   Owners and  emplo ye es o f  Lo cal  Businesses:  Own ers and emplo ye es of businesses 
located in the  Lyo ns A rea,  and individuals with offers of emplo yment f rom businesses 
located in the  Lyo ns  Area, o r

4)   Owners and  emplo ye es o f remote businesses who  work from home in the  Lyons 
A re a.

5)   Individuals who  are s elf- emplo yed in  Lyo ns A rea.
6)   Individuals who  are ov er  the a ge of 62, o r disabled , who are s eekin g to move to  Lyons

to be in p rox imit y o f immediate f a mil y who alre ad y reside in the  Lyo ns Ar ea.
7)   Households with childre n attending school within  the Town of  Lyo ns.
8)   Households with individuals who are  enrolled in t raining within the

Lyo ns A rea.



12/2014

WHEN RECORDED MAIL TO:
Town Administrator
Town of Lyons,
PO Box 49
Lyons, CO  80540

SPACE ABOVE FOR RECORDER’S USE

LIMITATIONS ON

 RESALE PRICE
AND

BUYER INCOME

Compliance with the provisions of this Covenant shall be 
deemed to be a requirement of title.

PERMANENTLY AFFORDABLE HOUSING COVENANT

This Permanently Affordable Housing Covenant (“Covenant”) is entered into as of the 
_____ day of _________________ _ ,  201 __ , by and between  «BuyerName» (“Grantor”), and 
the  Town  of  Lyons , Colorado, a  municipal corporation of the State of Colorado  (“ Town ” or 
“Grantee”).

This Covenant applies to the real property commonly known as  «Address», which is 
more fully described as,  «LegalDescription», and incorporated by this reference herein 
(“Property”).

RECITALS

WHEREAS, the  Town  has provided funds and/or development incentives to develop this 
Property; and

WHEREAS, the Grantor has benefited from these funds and/or development incentives; 
and

WHEREAS, the intent of the  Town  in providing these funds and/or development 
incentives is to preserve the affordability of the Property for persons  with incomes below 60% of 
Area Median Income; and

WHEREAS, subsequent purchasers will benefit from the limitation on the purchase price 
which this Covenant requires; and

WHEREAS, the intent of the Grantor is to preserve through this Covenant the 
affordability of the Property for persons  with incomes below 60% of Area Median Income , and 
to assign to the Town the right to enforce compliance with this Covenant.

NOW THEREFORE, in consideration of the benefits received by the parties, the 
sufficiency of which is hereby acknowledged, the parties agree as follows:
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1. Definitions

The following terms shall have the following meanings herein:

A. “Area Median Income” means the Area Median Income reported annually 
for single persons and households of various sizes by the United States Department of Housing 
and Urban Development, or by any successor United States Government department, agency, or 
instrumentality, for the metropolitan statistical area which includes the  Town  of  Lyons , 
Colorado. 

B. “CPI-U” means the most recent United States Department of Labor 
(Bureau of Labor Statistics) Consumer Price Index for All Urban Consumers for the consolidated 
metropolitan statistical area which includes the  Town  of  Lyons .  In the event that the CPI-U is 
substantially changed, re-named, or abandoned by the United States Government, then in its 
place shall be substituted the index established by the United States Government that most 
closely resembles the CPI-U. 

C. “Domestic partner” means a person who has been duly registered with the  
Boulder County Clerk and Recorder or the State registrar in accordance with the applicable 
provisions of the Colorado Civil Union Act, C.R.S. §§ 14-15-101 et seq. 

D. “Eligible Buyer” means a person who is income certified by the Town or 
its agent and qualified as described in paragraph 3.A. hereof.

E. “First Deed of Trust” means a deed of trust or mortgage which is recorded 
senior to any other deeds of trust or liens against the Property to secure a loan made by an 
Institutional Lender used to purchase the Property by an Eligible Buyer. The “First Deed of 
Trust” does not include any subsequent deeds of trust for refinancing or increasing the debt 
encumbrance on the property, or any deed of trust made by a person who is not an Eligible 
Buyer.

F. “HUD” means the United States Department of Housing and Urban 
Development.

 G. “HUD Low Income Limit” means the maximum gross household income 
which allows a household to be considered “low income” for the purposes of HUD financial 
assistance.  These limits are reported annually by HUD and reflect the low income limit for a 
particular area.

H. “Income” means the definition of income under Section 8 of the United 
States Housing Act of 1937, codified at 42 U.S.C.S. § 1437a(b)(1990), as further determined by 
the United States Secretary of Agriculture in 24  CFR  § 813.106 (1997).  In the event that Section 
8 is repealed or the definition of income under Section 8 is substantially modified, then “income” 
shall mean the anticipated total income for the next twelve month period received from all 
sources by each member of the household, excluding, however, temporary or non-recurring 
income (including gifts), income from the employment of children under age 18, payments for 
the care of foster children or foster adults, and amounts received specifically for the 
reimbursement of medical expenses for a member of the household.

I. “Institutional Lender” means any bank, savings and loan association, or 
any other institutional lender which is licensed to engage in the business of providing purchase 
money mortgage financing for residential real property.

J. “Owner” means the Grantor and any subsequent buyer, devisee, 
transferee, grantee, owner or holder of title of the Property or any portion of the Property.

K. “Primary Residence” means the residence which the Owner occupies for a 
minimum of ten (10) full months out of every calendar year.
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L. “Real Property” means land and improvements or common interest 
ownership and improvements.

M. “Transfer” means any sale, assignment or transfer, voluntary, involuntary 
or by operation of law (whether by deed, contract of sale, gift, devise, bequest, trustee’s sale, 
deed in lieu of foreclosure, or otherwise) of any interest in the Property, including but not limited 
to a fee simple interest, a joint tenancy interest, a tenancy in common, a life estate, a leasehold 
interest (except for a lease allowed by Paragraph 13 hereof), or any interest evidenced by a land 
contract by which possession of the Property is transferred and Owner retains title.

2. Requirement of Title

Compliance with the provisions of this Covenant shall be deemed to be a 
requirement of title. This property may not be transferred to anyone other than an Eligible Buyer. 
Eligible Buyers must have a current and valid income certification from the  Town   or its agent  in 
order to be eligible to purchase the Property.

3. Eligible Buyers

A. The  Town   or its agent  shall  solicit  a list of buyers who are income 
certified to buy the Property  upon notification from an Owner of their intent to sell .  With the 
exceptions listed below, title to the Property may only be transferred to a person who has been 
certified by the  Town , meets the  Town ’s asset limits, and has been qualified by an Institutional 
Lender for a mortgage to be used to buy the Property.  In order to qualify, a buyer’s projected 
income may be  not more than 60%   of the Area Median Income for  the  Lyons - Primary 
Metropolitan Statistical Area, adjusted to reflect the family size of the buyer or buyers.  If the 
Property is sold jointly to more than one buyer in the same transaction, or if the Property is sold 
to a buyer who is married or who has a domestic partner, or if the Property is sold to one or more 
buyers who have the custody of children under the age of eighteen, then (a) the buyer or buyers 
shall be considered to be a household for the purposes of this Covenant; (b) the income of all 
persons in the household (which will include each buyer of the Property, the spouse or domestic 
partner of the buyer, and all buyer’s children who are age eighteen or older) shall be used in 
determining the buyer’s(’) income; and (c) the Area Median Income shall be adjusted to reflect 
the household’s size.

B. The following transfers are exceptions to the above requirement, provided 
that the new Owners, other than an estate, shall use the Property as his or her principal residence:

i. A transfer resulting from the death of an Owner where the transfer 
is to the spouse or domestic partner who is also an Owner.

ii. A transfer to the Owner’s estate following his or her death for the 
purpose of administering the estate and distributing the assets 
thereof during a limited period of time.

iii. A transfer resulting from the death of an Owner when the transfer 
is to one or more children of the deceased Owner.

iv. A transfer by an Owner where the spouse or domestic partner of 
the Owner becomes the co-owner of the Property.

v. A transfer resulting from a decree of dissolution of the marriage or 
legal separation or from a property settlement agreement incidental 
to such a decree by which a spouse who is an Owner becomes the 
sole Owner of the Property.



4

vi. A transfer directly resulting from a termination of a registered 
domestic partnership by which a domestic partner who is an Owner 
becomes the sole Owner of the Property.

4. Good Faith Marketing and Selection Process

The Owner shall engage in a good faith marketing effort such that members of the 
public have a fair chance to become informed of the availability of the Property. The  Town  shall 
be notified in writing of the Owner’s interest in transferring the title to the Property (“Intent to 
Sell Notice”) at least  ninety (90)  days before any transfer is effected as well as be provided with 
a written good faith marketing plan which shall include without limitation the date the marketing 
period begins and the distinct elements of the good faith marketing effort.  . The Property shall 
be marketed for a minimum of thirty ( 60 ) days. Proposed contracts-to-purchase may be 
submitted during the marketing period.  However, no contract-to-purchase can be executed until 
the mandatory thirty ( 6 0) day   marketing period has expired. When a proposed contract-to- 
purchase is received by the Owner, a copy of the contract shall be submitted to the  Town or its 
agent  within two (2) business days. The  Town   or its agent  will certify those persons who have 
applied to it or have a proposed contract-to-purchase who have been determined by the  Town or 
its agent  to be eligible in income, and who have reviewed the provisions of this Covenant and 
expressed their willingness to accept them.  The Owner shall maintain a marketing log that 
shows the advertisements and other information that was submitted to the public about the 
Property and keep a list of prospective buyers who have expressed an interest in the Property. 
Upon the expiration of the marketing period, if only one contract was received, the Owner may 
select that offer but only if the prospective buyer has been income certified by the  Town or its 
agent . If more than one contract has been received, the Owner shall utilize a fair selection 
process, which may require specific preferences, approved by the Town or its agent.

Upon request, the  Town  of  Lyons or its agent  will provide a selection process 
model which, if followed, will satisfy the requirement for fair marketing and selection. 

5. Resale Price Limit

A. The Grantor purchased the Property for «CovenantAmount».

B. (1) The Property may not be transferred for more than an amount 
calculated in accordance with this Paragraph 5.B., as follows:

(i) Start with the contracted purchase price approved by the  
Town or its agent which the Grantor or subsequent Owner paid for the Property,

(ii) Each year multiply the original purchase price by the 
percentage change in the most recent CPI-U or in the most recent Area Median Income 
whichever is less--up to a maximum increase for any given year of 3.5 percent or a minimum 
increase for any given year of 1.0 percent,

(iii) Each year add the product of the multiplication described in 
(ii) to the original purchase price,

(iv) Add  the cost of Eligible Capital Improvements that have 
been approved by the  Town   or its agent  up to the time of transfer.  At the time of this covenant 
there are no identified Eligible Capital Improvements. The Town may elect to add  Eligible 
Capital Improvements  in the future.  In the event that an Eligible Capital Improvement List is 
populated,  the Owner must submit to the  Town   or its agent  in advance a request for approval of 
any proposed Capital Improvement, in order for that improvement to be eligible,

(v) Deduct the amount of any Excessive Damage Assessment, 
as described in Paragraph 5(B)(3), and
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(vi) Add  the amount of the sale commission paid by the Owner, 
provided that this amount may not exceed 2.5%.

(vii) But the amount set forth in Paragraph (a) above shall be a 
floor amount, and the Owner shall not be required to sell below such amount, unless the unit 
appraises for less.

(viii) Finally a transfer fee will be taken out of proceeds of sale 
which will be paid to the Town of Lyons to pay for the administration of this affordable housing 
program. This Transfer Fee will be  $2,000  as of  x/x/x  and will increase each year by  multiplying 
the original transfer fee as of  x/x/x  by the percentage change in the most recent CPI-U or in the 
most recent Area Median Income whichever is less--up to a maximum increase for any given 
year of 3.5 percent or a minimum increase for any given year of 1.0 percent . The Town, at its 
sole discretion can waive or alter this fee downward if they believe it is an impediment to the 
successful completion of a sale of the property.

(2) Nothing in this Covenant shall prohibit an Owner from making an 
improvement to the Property which does not qualify as an Eligible Capital Improvement. 
However, only Eligible Capital Improvements may be included in the calculation of the Resale 
Price Limit, as set forth herein.

(3) Shortly before the Resale Price Limit is determined, the  Town or 
its agent  shall have the right to inspect the Property to determine whether the Owner has 
complied fully with the maintenance obligations set forth in Paragraph 11 hereof and to confirm 
that the Eligible Capital Improvements have been completed in a workmanlike manner and the 
reasonable value thereof.  If, after such an inspection, the  Town   or its agent  determines in its 
judgment that the Owner has not fully complied with this obligation, the  Town   or its agent  shall 
determine in its judgment the cost to complete such repairs, replacements, and other work 
necessary to restore the Property to a good, safe and habitable condition in all respects, and to 
bring it into full compliance with all applicable laws, ordinances, rules and regulations of any 
governmental authority with jurisdiction over matters concerning the condition of the Property. 
This amount shall be called the Excessive Damage Assessment, and it shall be included in the 
calculation of the Resale Price Limit.

(4) If the Owner reasonably disputes the  Town ’s determination of the 
amount of an Eligible Capital Improvement or of an Excessive Damage Assessment, the Owner 
may request that the dispute be arbitrated.  The Owner shall choose the arbitrator from a list 
provided by the  Town , and the arbitration shall be conducted in accordance with the applicable 
rules of the American Arbitration Association, or of any similar successor organization.  The 
decision of the arbitrator shall be final and binding upon the parties.  The Owner shall pay for all 
costs of the arbitration, whatever the arbitrator’s decision may be. 

C. Nothing in this Covenant represents or guarantees that the Property will be 
re-sold at an amount equal to the Resale Price Limit.  Depending upon conditions affecting the 
real estate market, the Property may be re-sold for less than the Resale Price Limit.

6. Town’s Purchase Right.

In order to preserve the affordability of the Property for persons  with incomes 
below 60% of Area Median Income , upon receipt of an Intent to Sell Notice from the Owner, the 
Town  shall have the right to purchase the Property (“Purchase Right”) at the Resale Price Limit 
as calculated in Paragraph 5, but not including any sales commission mentioned in Paragraph 
5.A.(1)(vi).

If the  Town  elects to purchase the Property, it shall exercise the Purchase Right 
by notifying the Owner, in writing, of such election (“Notice of Exercise of Right”) within  sixty  
( 6 0) days of the receipt of the Intent to Sell Notice, or the Purchase Right shall expire. Having 
given such notice, the  Town  may either proceed to exercise the Purchase Right directly by 
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purchasing the Property, or may assign the Purchase Right to an eligible buyer.  In either case, the 
Town  or its assignee shall enter into a contract to purchase the property within seven (7) days of 
exercising the Purchase Right.  The purchase (by the  Town  or the  Town ’s assignee) must be 
completed within  ninety  ( 90 ) days of the  Town ’s Notice of Exercise of Right, or the Owner may 
sell the Property as provided in Paragraph 4 above. The time permitted for the completion of the 
purchase may be extended by mutual written agreement of the Owner and the Town.

If the  Town  assigns its Purchase Right to an eligible buyer, the Resale Price Limit 
shall  include the Transfer fee described in Paragraph 5.b.viii  as necessary to cover the 
administrative costs of assigning its Purchase Right and the  Town  shall be entitled to these 
additional sales proceeds in order to cover the administrative costs associated with assigning its 
Purchase Right.

If the Purchase Right has expired or if the  Town , or its assignee, has failed to 
complete the purchase within the  60 -day period allowed above, the Owner may sell the Property 
according to Paragraph 4 for no more than the Resale Price Limit as calculated according to 
Paragraph 5.

7. Complete Consideration Stated on Deed

The complete consideration for any transfer of the Property shall be stated on the 
deed transferring title, including, but not limited to, the complete purchase price, loan origination 
fees and commissions, but excluding appraisal fees and title insurance premiums.

8. Right to Acquire Owner’s Interest

A. In order to preserve the affordability of the Property for persons of low 
income, upon receipt of an Intent to Sell Notice from the Owner, or actual 
notice that the Owner is attempting to sell the Property, the Town and 
Habitat for Humanity of the St.  Vrain  Valley, a Colorado nonprofit 
corporation (“HFHSVV”) shall each have the right to purchase the 
Property (“Purchase Right”) at the Resale Price Limit as calculated in 
Paragraph 7, but not including any sales commission.

(1)  If the Town or the HFHSVV elects to purchase the Property, it shall 
exercise the Purchase Right by notifying the Owner and the other party 
(Town or HFHSVV), in writing, of such election (“Notice of Exercise 
of Right”) within thirty (30) days of the receipt of the Intent to Sell 
Notice, or the Purchase Right shall expire.  Having given such notice, 
the Town or the HFHSVV may either proceed to exercise the Purchase 
Right directly by purchasing the Property, or may assign the Purchase 
Right to an eligible buyer.  In either case, the Town or its assignee, or 
HFHSVV or its assignee shall enter into a contract to purchase the 
property within seven (7) days of exercising the Purchase Right.  The 
purchase (by the Town or the Town’s assignee, or HFHSVV or its 
assignee) must be completed within forty-five (45) days of the Notice 
of Exercise of Right, or the Owner may sell the Property as provided 
in  Paragraph  4 above. The time permitted for the completion of the 
purchase may be extended by mutual written agreement of the Owner 
and the Town or HFHSVV, whichever has exercised its Purchase 
Right.

(2) If both the Town and HFHSVV submit a Notice of Exercise of Right, 
HFHSVV shall be given priority and HFHSVV shall have the first 
opportunity to purchase the Property.  If HFHSVV does not enter into 
a contract to purchase the Property within seven (7) days of its Notice 
of Exercise of Right, the Town shall have an additional seven (7) days, 
for a total of 14 days from HFHSVV’s Notice of Exercise of Right, in 
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which to exercise its right to purchase by entering into a contract to 
purchase the Property.  The purchase by the Town or the Town’s 
assignee must be completed within forty-five (45) days from the 
Town’s Notice of Exercise of Right.  

(3) If the Town assigns its Purchase Right to an eligible buyer, the Resale 
Price Limit shall be increased by the amount set annually by the Town 
Administrator as necessary to cover the administrative costs of 
assigning its Purchase Right and the Town shall be entitled to these 
additional sales proceeds in order to cover the administrative costs 
associated with assigning its Purchase Right.

(4) If the Purchase Right has expired or if the Town (or its assignee) or 
HFHSVV (or its assignee), has failed to complete the purchase within 
the 45-day period allowed above, the Owner may sell the Property 
according to  Paragraph  4 for no more than the Resale Price Limit as 
calculated according to Paragraph 7.

B. The Owner agrees that he or she will give immediate notice to the Town 
upon the first to occur of: ( i ) the date any notice of foreclosure is provided 
to the Owner or any foreclosure is commenced against the Property under 
the First Deed of Trust, or (ii) the date when Owner becomes twenty-one 
(21) days late in making a payment on any indebtedness encumbering the 
Property required to avoid foreclosure of the First Deed of Trust.

C. At any time within sixty (60) days after receipt of any notice described in 
Paragraph 8 . A .  above, the Town may (but shall not be obligated to) 
proceed to make any payment required in order to avoid foreclosure or to 
redeem the Property after a foreclosure.  Upon making any such payment, 
the Town shall succeed to all rights of the Owner to the Property and shall 
assume all of the Owner’s rights and obligations under the First Deed of 
Trust, subject to the terms of this Covenant.  In such event the Owner shall 
forthwith quit the Property and relinquish possession thereof to the Town.

C. The Owner may redeem his or her interest in the Property by payment to 
the  Town  of all sums paid by the  Town  in connection with the first deed of trust and all other 
sums reasonably expended by the  Town  in relation to the Property, plus eighteen percent (18%) 
simple interest from each date of expenditure.  This redemption may only occur within one of the 
following time periods from the date when the  Town  made the first of any payments due 
pursuant to Paragraph 8A, whichever period is longer:  twelve (12) months; or the period of time 
allowed by Section 38-38-302 C.R.S., or any successor statute, for redemption by the foreclosed- 
upon Owner of real property that has been sold pursuant to the foreclosure of a deed of trust or 
mortgage.  As of the date of such redemption, the Owner shall re-assume all of his or her rights 
and obligations under the first deed of trust.  At the end of such twelve (12) month period, if the 
Owner’s interest has not been so redeemed, all right, title and interest of the Owner in the 
Property shall be extinguished, and the Owner shall execute a quit claim deed to the  Town  to 
evidence transfer of title to the  Town .  If the Owner fails or refuses to execute such a deed after 
being sent a written request  therefor  by the  Town , the  Town  may execute it on behalf of the 
Owner as the Owner’s attorney-in-fact.  But prior to executing such a deed, the  Town  shall pay 
to the Owner the down   payment made by the Owner plus any reduction made by the Owner in 
the principal amount of the loan, plus the cost of any Eligible Capital Improvement, minus the 
Town’s costs to the date of execution of the deed.

9. Partial   Subordination   of   Covenant   to   First   Deed   of   Trust   and   Covenant   as   Deed   of 
Trust

With the exception of the  Town or HFHSVV s rights under Paragraph 8, the 
provisions of this Covenant shall be subordinate only to the lien of a First Deed of Trust to 
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secure a loan to purchase the Property made by the Institutional Lender of the First Deed of 
Trust.  This Covenant shall not impair the rights of such Institutional Lender, or such lender’s 
assignee or successor in interest, to exercise its remedies under the First Deed of Trust in the 
event of default by Owner; these remedies include the right to foreclose or exercise a power of 
sale or to accept a deed or assignment in lieu of foreclosure.  However, the above 
notwithstanding, the Institutional Lender, its assignee, or successor in interest may not exercise 
any remedies under the First Deed of Trust because the  Town or HFHSVV  has exercised any of 
its rights under Paragraph 8.  In the event that the  Town   or HFHSVV  has not assumed the 
Owner’s interests pursuant to Paragraph 8 and a foreclosure is initiated by the beneficiary of the 
First Deed of Trust, the  Town or HFHSVV ’s rights in the foreclosure - including without 
limitation the right of redemption under Section 38-38-303 C.R.S. or any successor statute - shall 
be the same as if it were the beneficiary of a second deed of trust.  The amount of the debt 
secured by such a second deed of trust shall be considered to be the difference between the 
Resale Price Limit in effect immediately before the notice of election and demand for sale was 
filed with the public trustee and the fair market value of the Property as of that same time. The 
fair market value of the Property may be determined by an appraiser selected by the  Town or 
HFHSVV  who is a Member of the Appraisal Institute (“M.A.I.”) or a person with equivalent 
expertise.

After such foreclosure, sale or acceptance of deed in lieu of foreclosure, this 
Covenant shall be forever terminated and shall have no further effect as to the Property or any 
transferee thereafter; provided, however, that if and when the Property is sold through 
foreclosure, the Owner shall nevertheless remit to the  Town or HFHSVV  that portion of the net 
proceeds of the foreclosure sale, after payment of all obligations to the holder of the First Deed 
of Trust and foreclosure costs, which exceeds the Resale Price Limit that would have applied to 
the sale of the Property if the Covenant had continued in effect.  This covenant shall 
automatically and permanently terminate upon foreclosure, acceptance of a deed-in-lieu of 
foreclosure by the mortgagee, or assignment of an Institutional Lender- insured mortgage to 
HUD.

10. Re-Financing of the First Deed of Trust

The Owner may only re-finance the First Deed of Trust only so long as the total 
amount of such debt recorded against the property, including the re-financing of the First Deed 
of Trust, does not exceed ninety-three percent (93%) of the Resale Price Limit in effect at the 
time of the re-financing of the Property.  Such re-financing must be with an Institutional Lender.

11. Maintenance of Property

The Owner shall maintain the Property in good, safe, and habitable condition in 
all respects, except for normal wear and tear, and in full compliance with all applicable laws, 
ordinances, rules and regulations of any governmental authority with jurisdiction over matters 
concerning the condition of the Property.  The Owner shall suffer no mechanics’ liens to be 
recorded against the Property.

12. Use of Property as Owner’s Primary Residence

The Owner shall use the Property as his or her primary residence.  At or before 
the time when title is transferred to the Property, each new Owner shall certify to the  Town   or its 
agent  in writing his or her intent to occupy the Property as his or her primary residence.  Upon 
written request of the  Town or its agent , the Owner shall provide the  Town  with such 
information as the  Town or its agent  may reasonably request to satisfy itself that the Property is 
being used as the Owner’s primary residence. 

13. Rental Conditions

A. The Owner may not rent or lease the entirety of the Property during the 
first five year period after taking title thereto.  The Owner may rent or lease the entirety of the 
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Property for no more than a period or periods of time aggregating one year out of every seven 
year period.  (The five year period mentioned in the first sentence of this paragraph shall be 
considered to be part of the first seven year period.)  At all other times, the only part of the 
Property which the Owner may rent or lease is a bedroom, subject to all requirements of  Town 
ordinances concerning the renting of residential property.  

B. The provisions of Paragraph 13A notwithstanding, if the Owner has 
notified the  Town   or its agent  of his or her interest in selling the Property as required by 
Paragraph 4, and if title to the Property has not been transferred within one hundred twenty (120) 
days after the Owner started to make bona fide efforts to sell the Property, then the Owner may 
rent or lease the entirety of the Property for eighteen (18) months or until the time when the 
Property is transferred to the subsequent Owner, whichever occurs first.  The period, if any, 
during which the Owner leases or rents the Property shall not be considered part of any seven- 
year period mentioned in Paragraph 13A.

C. Any lease or rental agreement shall be in writing.  Before the date when it 
becomes effective, a copy of the lease or rental agreement shall be provided to the  Town or its 
agent , along with those documents which the  Town   or its agent  finds to be reasonably necessary 
in order to determine compliance with this paragraph.

D. The provisions of this paragraph shall apply to all agreements under which 
any person (other than the Owner, his or her spouse, his or her domestic partner and dependent 
children or parents) occupies any part of the Property for any valuable consideration, whether 
that agreement is called a lease, rental agreement, or something else.

14. Enforcement of This Covenant

The Grantor and each Owner hereby grants and assigns the  Town   or its agent  the 
right to review and enforce compliance with this Covenant.  Compliance may be enforced by the 
Town   or its agent  by any lawful means, including without limitation specific performance and 
damages to reimburse the  Town  for its enforcement costs and to require the Owner to repay with 
reasonable interest any assistance received in connection with the home purchase and prohibit 
the Owner from retaining sales or rental proceeds, but such enforcement shall not include: 

a. acceleration of the mortgage;

b. voiding a conveyance by the Owner;

c. terminating the Owner’s interest in the property; or

d. subjecting the Owner to contractual liability other than that set 
forth above. 

Venue for a suit enforcing compliance shall be proper in  Lyons  County,  Colorado , 
and service may be made or notice given by posting such service or notice in a conspicuous 
place on the Property.  As part of any enforcement action on the part of the  Town , the Owner 
shall pay all court costs and reasonable attorney’s fees incurred by the  Town  in connection with 
these claims, actions, liabilities or judgments, including an amount to pay for the time, if any, of 
the  Town  Attorney’s office spent on such claims at the rates generally charged for similar 
services by private practitioners within the Town of Lyons.

15. Miscellaneous

A. This Covenant shall run with the land.  It shall bind perpetually, and the 
benefit hereof shall inure perpetually to the Owner, his or her heirs, legal representatives, 
executors, successors in interest and assignees, and to the  Town , its successors, designees, or 
assignees.
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B. The Property is held and hereafter shall be held, conveyed, hypothecated, 
encumbered, leased, rented, and occupied subject to these covenants, conditions, restrictions and 
limitations.  All of the herein-stated covenants, conditions, restrictions and limitations are 
intended to constitute both equitable servitudes and covenants running with the land.

C. Any buyer or transferee of the Property or of any portion of or interest in 
the Property, by acceptance of a deed  therefor , or by the signing of a contract or agreement to 
purchase the same, shall, by acceptance of such deed or by the signing of such contract or 
agreement be deemed to have consented to and accepted the covenants, conditions, restrictions 
and limitations set forth herein.

D. Notices to the  Town  shall be given in writing and delivered in person or 
mailed, by certified or registered mail, return receipt requested, to the party at the address set 
forth below, or such other address designated by the Town by like notice:

Town of Lyons, Colorado
P.O. Box 49
Lyons, CO 80540
Attn: Town Administrator

Notices to the Owner may be given in like manner addressed to the Property.

E. If any provision of this Covenant shall be held by a court of proper jurisdiction to 
be invalid, illegal or unenforceable, the remaining provisions shall survive and their validity, 
legality or unenforceability shall not in any way be affected or impaired thereby.

F. The captions of the paragraphs in this covenant are for convenience only and shall 
not be used to interpret the meaning of any provision hereof.

G. The conditions of this Covenant shall be interpreted so as to avoid speculation on 
the Property and to insure to the greatest extent possible that its purchase price and mortgage 
payments remain affordable in perpetuity to persons and families  -with incomes below 60% of 
Area Median Income.

H. This Covenant is prior and superior to the Owner’s right of a homestead 
exemption under Article XVIII, Section I of the Colorado Constitution and under Part 2, Article 
41,  Title  38 of the Colorado Revised Statutes or any successor statutes.  The Owner waives his or 
her homestead rights to the full extent that they conflict with or impair the  Town ’s rights and 
remedies under this Covenant.

I. The  Town   Administrator  shall have the right to modify this  C ovenant to deal with 
exigent circumstances.

IN WITNESS WHEREOF, Grantor has executed this Covenant as of the date first stated 
above.

GRANTOR

_____________________________
«BuyerName»

_____________________________
«BuyerName»
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STATE OF COLORADO )
) ss.

COUNTY OF ___________ )

The foregoing instrument was acknowledged before me this          day of 
__________________, 201__, by «BuyerName», as Grantor.

Witness my hand and official seal.

My commission expires:

________________________
Notary Public

(seal)
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ADMINISTRATION AGREEMENT

This ADMINISTRATION AGREEMENT (“Agreement”) is made and entered into this___ day of
______________, 2016, by and between the TOWN OF LYONS, COLORADO, a municipal
corporation of the State of Colorado, with offices at 432 5th Avenue, Lyons, Colorado 80540 (the
“Town”), and HABITAT FOR HUMANITY OF THE ST. VRAIN VALLEY, INC., a Colorado non-
profit corporation, with office at 1833 Sunset Place, Longmont, CO 80501 (“HFHSVV”).

WITNESSETH

WHEREAS, the Town and Downtown Lyons Development, LLC (“DLD”) are parties to that
certain Development Agreement Regarding the 2nd & Park Subdivision and Planned Unit
Development – Final PUD Development Plan dated ____________, 2016, a copy of which was
recorded on ____________, 2016 at Reception No. ___________ in the real property records of
Boulder County, Colorado (the “Development Agreement”); and 

WHEREAS, the Development Agreement pertains to certain property described in the 2nd &
Park Subdivision and Planned Unit Development Final Plat (the “Final Plat”) and the 2nd & Park
Subdivision and Planned Unit Development – Final PUD Development Plan (“the Final PUD
Plan”) being more particularly described as:

LOTS 1 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO

(the “Subject Property”); and

WHEREAS, the Final Plat was recorded on ____________, 2016 at Reception No.
___________ and the Final PUD Plan was recorded on ______________, 2016 at Reception
No. _____________ in the real property records of Boulder County, Colorado; and

WHEREAS, the Development Agreement contemplates that Lots 2 through 7 of the Subject
Property (the “Residential Lots”) will be conveyed to HFHSVV in allow HFHSVV to develop the
Residential Lots as affordable housing and address the Town’s goal of providing affordable
housing units for families or individuals displaced by the September 2013 flood; and

WHEREAS, the Town does not currently administer an affordable housing program; and

WHEREAS, the Board of Trustees adopted Resolution 2016-43 setting forth certain goals for
affordable housing in the Town (the “Affordable Housing Resolution”); and 

WHEREAS, the Development Agreement includes a preference policy for the Residential Lots
and the same is attached as Exhibit C to the Development Agreement (the “Preference
Policy”); and 

WHEREAS, the Development Agreement includes an instrument to ensure affordable
homeownership on the Residential Lots and the same is attached as Exhibit D to the
Development Agreement (the “Affordable Housing Covenant”); and 
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WHEREAS, the Preference Policy and Affordable Housing Covenant are hereby fully
incorporated into this Agreement by reference; and

WHEREAS, HFHSVV has offered to administer the Preference Policy and Affordable Housing
Covenant for a minimum period of ten (10) years from the date upon which it acquires the
Subject Property; and

WHEREAS, HFHSVV represents that it possesses the necessary qualifications and expertise to
perform these services; and

WHEREAS, the Town desires to enter into this Agreement with HFHSVV to authorize HFHSVV
to provide these services.

NOW, THEREFORE, for the consideration herein expressed, including the promises, mutual
covenants and other obligations set forth herein, it is agreed as follows by and between the
Town as HFHSVV as follows:

1.0 SERVICES AND PURPOSE OF AGREEMENT

1.1 Services. The Town desires to achieve, secure, receive, or obtain certain service(s)
or work product(s) as more specifically described in Exhibit  A (the “Services”).
Exhibit  A describes the requirements and deliverables required by this Agreement
and is incorporated herein by reference. As an independent contractor, HFHSVV
offers and agrees to perform and/or deliver the Services in accordance with the
terms and conditions of this Agreement. The Parties recognize and acknowledge
that, although the Town has requested certain general services to be performed or
certain work product to be produced, HFHSVV has offered to the Town the process,
procedures, terms, and conditions under which HFHSVV plans and proposes to
achieve or produce the services and/or work product(s) and the Town, through this
Agreement, has accepted such process, procedures, terms, and conditions as
binding on the Parties. The Parties acknowledge and agree that HFHSVV is waiving
any monetary compensation related to the Services in order to assist the Town with
achieving the goals and policies set forth and articulated in the Affordable Housing
Resolution.

1.2 Town  Representative. The Town assigns the Town Administrator as the Town
Representative for this Agreement. The Town Representative will monitor
HFHSVV’s progress and performance under this Agreement and shall be available to
HFHSVV to respond to questions, assist in understanding Town policies,
procedures, and practices, and supervise the performance of any Town obligations
under this Agreement. 

1.3 HFHSVV Representative. HFHSVV assigns HFHSVV’s Executive Director as the
HFHSVV Representative for this Agreement.

1.4 Changes  to  Services. Any changes to the Services that are mutually agreed upon
between the Town and HFHSVV shall be made in a formal writing referencing this
Agreement and, only upon execution by both Parties of such formal writing, shall
become an amendment to the Services described in this Agreement. To be
effective, any written amendment must be signed by HFHSVV and by the Town or by
a person expressly authorized in writing to sign on behalf of the Town. Changes to
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the Services or to this Agreement shall not be made through oral agreement or
electronic mail messages. 

1.5 Meeting  Attendance. HFHSVV shall attend such meetings of the Town relative to
the Services set forth in Exhibit A as may be requested by the Town.

2.0 CONTRACTOR’S REPRESENTATIONS AND OFFERED PERFORMANCE

HFHSVV offers to perform the Services in accordance with the following HFHSVV-elected
practices and procedures. By this Agreement, the Town accepts such offer and the following
are hereby made part of the terms and conditions of this Agreement:

2.1 General. HFHSVV shall become fully acquainted with the available information
related to the Services. HFHSVV shall affirmatively request from the Town
Representative and the Town such information that HFHSVV, based on HFHSVV’s
professional experience, should reasonably expect is available and which would be
relevant to the performance of the Services. HFHSVV shall promptly inform the
Town concerning ambiguities and uncertainties related to HFHSVV’s performance
that are not addressed by the Agreement. HFHSVV shall provide all of the Services
in a timely and professional manner. HFHSVV shall comply with all applicable
federal, state and local laws, ordinances, regulations, and resolutions. 

2.2 Independent  Contractor. HFHSVV shall perform the Services as an independent
contractor and shall not be deemed by virtue of this Agreement to have entered into
any partnership, joint venture, employer/employee or other relationship with the
Town.  This Agreement does not require HFHSVV to work exclusively for the Town.
This Agreement shall not be interpreted as the Town dictating or directing HFHSVV’s
performance or the time of performance beyond a completion schedule and a range
of mutually agreeable work hours, but shall be interpreted as HFHSVV’s offer and
Town acceptance of terms and conditions for performance. HFHSVV’s business
operations shall not be combined with the Town by virtue of this Agreement, and the
Town will not provide any training to HFHSVV, its agents, or employees beyond that
minimal level required for performance of the Services.  The Parties acknowledge
that HFHSVV may require some assistance or direction from the Town in order for
the Services to meet the Town’s contractual expectations.  Any provisions in this
Agreement that may appear to grant the Town the right to direct or control HFHSVV
or the Services shall be construed as Town plans or specifications regarding the
Services.

2.3 Liability  for  Employment-Related  Rights  and  Compensation. HFHSVV shall be solely
responsible for all compensation, benefits, insurance and employment-related rights
of any person providing Services hereunder during the course of or arising or
accruing as a result of any employment, whether past or present, with HFHSVV, as
well as all legal costs including attorney’s fees incurred in the defense of any conflict
or legal action resulting from such employment or related to the corporate amenities
of such employment. HFHSVV will comply with all laws, regulations, municipal
codes, and ordinances and other requirements and standards applicable to
HFHSVV’s employees, including, without limitation, federal and state laws governing
wages and overtime, equal employment, safety and health, employees’ citizenship,
withholdings, reports and record keeping. HFHSVV ACKNOWLEDGES THAT
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NEITHER IT NOR ITS AGENTS OR EMPLOYEES ARE ENTITLED
TOUNEMPLOYMENT INSURANCE BENEFITS UNLESS HFHSVV OR SOME
ENTITY OTHER THAN THE TOWN PROVIDES SUCH BENEFITS. HFHSVV
FURTHER ACKNOWLEDGES THAT NEITHER IT NOR ITS AGENTS OR
EMPLOYEES ARE ENTITLED TO WORKERS’ COMPENSATION BENEFITS.
HFHSVV ALSO ACKNOWLEDGES THAT IT IS OBLIGATED TO PAY FEDERAL
AND STATE INCOME TAX ON ANY MONEYS EARNED OR PAID PURSUANT TO
THIS AGREEMENT. To the maximum extent permitted by law, HFHSVV waives all
claims against the Town for any Employee Benefits; HFHSVV will defend the Town
from any claim and will indemnify the Town against any liability for any Employee
Benefits for HFHSVV imposed on the Town; and HFHSVV will reimburse the Town
for any award, judgment, or fine against the Town based on the position HFHSVV
was ever the Town ’s employee, and all attorneys’ fees and costs the Town
reasonably incurs defending itself against any such liability.  

2.4 Interaction  with  Public. HFHSVV recognizes that its conduct during the performance
of the Services hereunder reflects upon its reputation in the community as well as
upon the public perception of the Town. Therefore, HFHSVV offers and warrants to
the Town that HFHSVV, its agents and employees will conduct all of their
interactions with the citizens and the public relating to the performance of the
Services hereunder in such a manner as to provide customer service that reflects
positively upon its reputation and the Town’s public image.

2.5 Subcontractors. HFHSVV shall be prohibited from utilizing any subcontractor(s) to
provide the Services described in Exhibit  A unless specifically approved in advance
by the Town.

2.6 Review  of  Books  and  Records. HFHSVV shall promptly comply with any written
Town request for the Town or any of its duly authorized representatives to
reasonably access and review any books, documents, papers, and records of
HFHSVV that are pertinent to HFHSVV’s performance under this Agreement for the
purpose of the Town performing an audit, examination, or other review of the
Services.

2.7 Affirmative   Action. HFHSVV warrants that it will not discriminate against any
employee or applicant for employment because of race, color, religion, sex, national
origin, disability, or any other protected category or characteristic. HFHSVV warrants
that it will take affirmative action to ensure applicants are employed, and employees
are treated during employment without regard to their race, color, religion, sex,
national origin, disability, or any other protected category or characteristic. Such
action shall include, but not be limited to the following: employment, upgrading,
demotion or transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including
apprenticeship.  

2.8 Employment  of  or  Contracts  with  Illegal  Aliens. HFHSVV shall not knowingly employ
or contract with an illegal alien to perform work under this Agreement. HFHSVV shall
not contract with a subcontractor that fails to certify that the subcontractor does not
knowingly employ or contract with any illegal aliens. By entering into this
Agreement, HFHSVV certifies as of the date of this Agreement that it does not



5

knowingly employ or contract with an illegal alien who will perform work under this
contract for Services and that HFHSVV will participate in the e-verify program or
department program in order to confirm the employment eligibility of all employees
who are newly hired for employment to perform work under the public contract for
services. HFHSVV is prohibited from using either the e-verify program or the
department program procedures to undertake pre-employment screening of job
applicants while this Agreement is being performed. If HFHSVV obtains actual
knowledge that a subcontractor performing work under this Agreement knowingly
employs or contracts with an illegal alien, HFHSVV shall be required to notify the
subcontractor and the Town within three (3) days that HFHSVV has actual
knowledge that a subcontractor is employing or contracting with an illegal alien.
HFHSVV shall terminate the subcontract if the subcontractor does not stop
employing or contracting with the illegal alien within three (3) days of receiving the
notice regarding HFHSVV’s actual knowledge. HFHSVV shall not terminate the
subcontract if, during such three (3) days, the subcontractor provides information to
establish that the subcontractor has not knowingly employed or contracted with an
illegal alien. HFHSVV is required to comply with any reasonable request made by
the Department of Labor and Employment made in the course of an investigation
undertaken to determine compliance with this provision and applicable state law. If
HFHSVV violates this provision, the Town may terminate this Agreement, and
HFHSVV may be liable for actual and/or consequential damages incurred by the
Town, notwithstanding any limitation on such damages provided by such Agreement.

3.0 TERM AND TERMINATION

3.1 Term. This Agreement shall be effective on the date on which the deed transferring
the Residential Lots to HFHSVV has been recorded in the real property records of
Boulder County, Colorado (the "Effective Date") and shall terminate on December
31, 2026, or on a prior date of termination as may be permitted by this Agreement;
provided, however, that the Parties may mutually agree in writing to extend the term
of this Agreement. Those provisions that survive termination, to include the
indemnification obligations set forth in Section 2.3 above, shall remain in effect past
termination.

3.2 Continuing  Services  Required. HFHSVV shall perform the Services in accordance
with this Agreement commencing on the Effective Date until such Services are
terminated or suspended in accordance with this Agreement. HFHSVV shall not
postpone, suspend, or temporarily delay the performance of the Services without the
written consent of the Town Board of Trustees or the Town Administrator.

3.3 Town  Unilateral  Termination. This Agreement may be terminated by the Town for
any or no reason upon written notice delivered to HFHSVV at least thirty (30) days
prior to termination. In the event of the Town’s exercise of the right of unilateral
termination as provided by this paragraph:

A. Unless otherwise provided in any notice of termination, HFHSVV shall provide no
further services in connection with this Agreement after receipt of a notice of
termination; and
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B. All finished or unfinished documents, data, studies and reports prepared by
HFHSVV pursuant to this Agreement shall be delivered by HFHSVV to the Town and
shall become the property of the Town.

3.4 Unilateral  Suspension  of  Services. The Town may suspend HFHSVV’s performance
of the Services at the Town's discretion and for any reason by delivery of written
notice of suspension to HFHSVV which notice shall state a specific date of
suspension. Upon receipt of such notice of suspension, HFHSVV shall immediately
cease performance of the Services on the date of suspension.

4.0 MISCELLANEOUS PROVISIONS

4.1 No  Waiver  of  Rights. A waiver by any Party to this Agreement of the breach of
any term or provision of this Agreement shall not operate or be construed as a
waiver of any subsequent breach by either Party. The Town’s approval or
acceptance of services shall not be construed to operate as a waiver of any
rights or benefits to be provided under this Agreement. No covenant or term of
this Agreement shall be deemed to be waived by the Town except in writing
signed by the Town Council or by a person expressly authorized to sign such
waiver, and any written waiver of a right shall not be construed to be a waiver of
any other right or to be a continuing waiver unless specifically stated.

4.2 No   Waiver   of   Governmental   Immunity. Nothing in this Agreement shall be
construed to waive, limit, or otherwise modify any governmental immunity that
may be available by law to the Town, its officials, employees, contractors, or
agents, or any other person acting on behalf of the Town and, in particular,
governmental immunity afforded or available pursuant to the Colorado
Governmental Immunity Act, Title 24, Article 10 of the Colorado Revised
Statutes.

4.3 Binding  Effect. The Parties agree that this Agreement, by its terms, shall be
binding upon their successors, heirs, legal representatives, and assigns;
provided that this Section 4.3 shall not authorize assignment.

4.4 No  Third-party  Beneficiaries. Nothing contained in this Agreement is intended to
or shall create a contractual relationship with, cause of action in favor of, or claim
for relief for, any third-party, including any agent, sub-consultant or sub-
contractor of HFHSVV. Absolutely no third-party beneficiaries are intended by
this Agreement. Any third party receiving a benefit from this Agreement is an
incidental and unintended beneficiary only.

4.5 Governing  Law,  Venue,  and  Enforcement. This Agreement shall be governed by
and interpreted according to the law of the State of Colorado. Venue for any
action arising under this Agreement shall be in the appropriate court for Boulder
County, Colorado. To reduce the cost of dispute resolution and to expedite the
resolution of disputes under this Agreement, the Parties hereby waive any and all
right either may have to request a jury trial in any civil action relating primarily to
the enforcement of this Agreement. The Parties agree that the rule that
ambiguities in a contract are to be construed against the drafting party shall not
apply to the interpretation of this Agreement. If there is any conflict between the
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language of this Agreement and any exhibit or attachment, the language of this
Agreement shall govern.

4.6 Survival  of  Terms  and  Conditions. The Parties understand and agree that all
terms and conditions of the Agreement that require continued performance,
compliance, or effect beyond the termination date of the Agreement shall survive
such termination date and shall be enforceable in the event of a failure to perform
or comply.

4.7 Assignment   and   Release. All or part of the rights, duties, obligations,
responsibilities, or benefits set forth in this Agreement shall not be assigned by
HFHSVV without the express written consent of the Town. Any written
assignment shall expressly refer to this Agreement, specify the particular rights,
duties, obligations, responsibilities, or benefits so assigned, and shall not be
effective unless approved by the Town through the authorizing agent executing
this Agreement. No assignment shall release HFHSVV from performance of any
duty, obligation, or responsibility unless such release is clearly expressed in such
written document of assignment.

4.8 Interpretation  and  Mutual  Negotiation. It is the intent of the Parties that this
Agreement shall in all instances be interpreted to reflect HFHSVV’s status as an
independent contractor with the Town and that in no event shall this Agreement
be interpreted as establishing an employment relationship between the Town and
either HFHSVV or HFHSVV’s employees, agents, or representatives. The Parties
agree that this Agreement is the result of mutual negotiation between the Parties
and that the Agreement shall not be construed against the Town on grounds
relating to drafting, revision, review, or recommendation by any agent or
representative of the Town. The Parties further agree that all warranties in this
Agreement are made by HFHSVV to induce the Town to accept HFHSVV’s offer
to enter into this Agreement and have been incorporated into the Agreement at
HFHSVV’s request.

4.9 Paragraph  Captions. The captions of the paragraphs and sections are set forth
only for the convenience and reference of the Parties and are not intended in any
way to define, limit or describe the scope or intent of this Agreement.

4.10 Agreement  Controls. In the event a conflict exists between this Agreement and
any term in any exhibit attached or incorporated into this Agreement, the terms in
this Agreement shall supersede the terms in such exhibit. 

4.11 Integration   and   Amendment. This Agreement represents the entire and
integrated agreement between the Town and HFHSVV and supersedes all prior
negotiations, representations, or agreements, either written or oral. Any
amendments to this Agreement must be in writing and be signed by both the
Town and HFHSVV.

4.12 Severability. Invalidation of any of the provisions of this Agreement or any
paragraph, sentence, clause, phrase, or word herein or the application thereof in
any given circumstance shall not affect the validity of any other provision of this
Agreement.
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4.13 Incorporation  of  Exhibits. Unless otherwise stated in this Agreement, exhibits,
applications, or documents referenced in this Agreement shall be incorporated
into this Agreement for all purposes. In the event of a conflict between any
incorporated exhibit and this Agreement, the provisions of this Agreement shall
govern and control.

4.14 Notices. Unless otherwise specifically required by a provision of this Agreement,
any notice required or permitted by this Agreement shall be in writing and shall
be deemed to have been sufficiently given for all purposes if sent by certified mail
or registered mail, postage and fees prepaid, addressed to the Party to whom
such notice is to be given at the address set forth below or at such other address
as has been previously furnished in writing, to the other Party. Such notice shall
be deemed to have been given when deposited in the United States Mail
properly addressed to the intended recipient.

If to the Town: If to HFHSVV:

Town Administrator

Lyons Town Hall

PO Box 49

432 5th Ave,

Lyons, CO 80540

Habitat for Humanity of the St. Vrain

Valley

Attention: Executive Director

1833 Sunset Place

Longmont, CO 80501

With Copy to:

Town Attorney

Michow Cox & McAskin LLP

6530 S. Yosemite Street, Suite 200

Greenwood Village, Colorado 80111

With Copy to:

Habitat for Humanity of the St. Vrain

Valley

Attention: Executive Director

PO Box 333

Longmont, CO 80502

4.15 Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall constitute an original and all of which shall constitute one and
the same document. In addition, the Parties specifically acknowledge and agree
that electronic signatures shall be effective for all purposes, in accordance with
the provisions of the Uniform Electronic Transactions Act, Title 24, Article 71.3 of
the Colorado Revised Statutes.

5.0 AUTHORITY

The individuals executing this Agreement represent that they are expressly authorized to enter
into this Agreement on behalf of Town of Lyons and HFHSVV and bind their respective entities.

THIS AGREEMENT is executed and made effective as provided above.
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ATTEST:

________________________________
Deb Anthony, MMC - Town Clerk

TOWN OF LYONS, COLORADO:

By: ___________________________________
      Connie Sullivan, Mayor

HABITAT FOR HUMANITY OF THE
ST. VRAIN VALLEY, INC., a Colorado non-profit corporation

By: _________________________________
Dave Emerson, Executive Director

STATE OF COLORADO )
) ss.

COUNTY OF ___________ )

The foregoing agreement was subscribed to and acknowledged before me this ______ day of
__________________, 2016, by Dave Emerson as the Executive Director of Habitat for
Humanity of the St. Vrain Valley, Inc., a Colorado non-profit corporation.

Witness my hand and official seal.
My commission expires: __________

______________________________
Notary Public

[ S E A L ]
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EXHIBIT A
SCOPE OF SERVICES

For the entire term of the Administration Agreement between the Town and HFHSVV (the 
“Agreement”), HFHSVV shall perform all professional, technical and administrative services 
necessary to monitor and ensure the continuing affordability of the Residential Lots, being 
legally described as:

LOTS 2 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO

HFHSVV shall take all necessary and proper steps to administer the Preference Policy and 
Affordable Housing Covenant to the satisfaction of the Town Representative.

The HFHSVV Representative shall meet annually with the Town Representative in the first 
quarter of each calendar year beginning in 2017 and in each subsequent calendar year during 
the term of the Agreement in order to review the Preference Policy, Affordable Housing 
Covenant, and the provision of these Services to the Town during the term of this Agreement.











1 Not recorded in the Boulder County real property records.

Town of Lyons, Colorado
Board of Trustees
BOT Agenda Cover Sheet
Agenda Item No: IX.5
Meeting Date:  May 16, 2016

TO: Mayor Sullivan and Members of Board of Trustees

FROM: Marcus McAskin

DATE: May 10, 2016 (prepared for May 16, 2016 meeting)

ITEM:   Ordinance No. 1001: Ordinance Conditionally Vacating Certain Right-of-Way
Consisting of a Portion of the Alley as Dedicated on the Putnam Plat of the
Town of Lyons Recorded at Book 2, Page 77 and Book 4, Page 48 of the
Boulder County Real Property Records

                                                                                                                                                   ______

__X__ ORDINANCE
_____ MOTION / RESOLUTION
_____ INFORMATION

                                                                                                                                                                

I.  REQUEST  OR  ISSUE: Ordinance No. 1001 (“Ordinance”) vacates approximately 1,933
square feet of ROW, specifically the 20’ alley ROW that bisects the property located at 304
2nd Avenue (the “Subject Property”). The legal description of the ROW proposed to be
vacated (the “Alley ROW”) is set forth at Exhibit A of the Ordinance.

During review of the 2nd & Park Subdivision and Planned Unit Development Final Plat (the
“Final Plat”), Downtown Lyons Development, LLC (the “Owner”) and Town Staff identified
the fact that the Town may have attempted to vacate the Alley ROW back in 1982.
Specifically, the minutes of the July 6, 1982 Board of Trustees meeting1 include reference
to an intent to vacate the Alley ROW:

In Colorado, vacation of public ROW must proceed in accordance with the provisions of



2 The definition of “roadway” includes any platted or designated public alley, whether or not it 
has been used as such.

Part 3 of Article 2 of Title 43, Colorado Revised Statutes (titled “Vacation Proceedings:
Roads, Streets, and Highways”).   

Specifically, C.R.S. § 43-2-303(2)(c) sets forth that no municipal roadway2 may be vacated
other than by an ordinance approved by the governing body of the municipality.   

In order to properly vacate the Alley ROW, the Town Attorney is recommending that the
Board of Trustees consider the Ordinance vacating the Alley ROW. Currently, it is
anticipated that the Ordinance will be recorded concurrently with the Final Plat.

Upon recordation of the Ordinance, ownership of the Alley ROW shall revert to the Owner
or the then-owner of Lot 1 of the Final Plat, in accordance with the provisions of C.R.S. §
43-2-302(1)(c) and as contemplated in Sec. 16-1-160 of the Municipal Code (in the
definition of Vacation of right-of way).

II. RECOMMENDED  ACTION  /  NEXT  STEP: Approve Ordinance No. 1001 on first reading
and schedule a public hearing and second reading of the Ordinance on a time and date
certain. 

Currently, it is anticipated that second reading of the Ordinance will occur on Monday, June
20, 2016.

III.        FISCAL IMPACTS:  None.

IV. BACKGROUND  INFORMATION: The Alley ROW (along with other rights-of-way) were
dedicated to the Town pursuant to the Putnam Plat of the Town of Lyons recorded on April
1, 1890 at Book 2, Page 77 in the Boulder County Clerk and Recorder’s Office, as re-
surveyed and superseded by that certain Dieterich Plat recorded on March 20, 1929 at
Book 4, Page 48 in the Boulder County records.

As relevant here, the Alley ROW runs east-west through the Subject Property and currently
bisects the Subject Property. The Town Engineer has reviewed the proposed vacation of
the Alley ROA and has no objection to the same. Additional background information,
including reference to the minutes of the July 6, 1982 Board of Trustees meeting, is set
forth in Section I. above.  

V. LEGAL  ISSUES: None. The Board of Trustees is authorized to vacate Town right-of-
way pursuant to C.R.S. § 43-2-303(1)(a).

VI.  CONFLICTS OR ENVIRONMENTAL ISSUES: N/A



VII. SUMMARY AND ALTERNATIVES:  The Board of Trustees has the following options:

(1) Adopt Ordinance No. 1001 on first reading, as may or may not be amended;

(2) Direct Town Staff to make revisions to the Ordinance and schedule consideration
of the Ordinance on a future City Council agenda for first reading; or

(3) Reject or deny the Ordinance.

PROPOSED    MOTION: “I MOVE TO APPROVE ORDINANCE NO. 1001, AN
ORDINANCE OF THE BOARD OF TRUSTEES OF THE TOWN OF LYONS, COLORADO,
CONDITIONALLY VACATING CERTAIN RIGHT-OF-WAY CONSISTING OF A PORTION
OF THE ALLEY AS DEDICATED ON THE PUTNAM PLAT OF THE TOWN OF LYONS
RECORDED AT BOOK 2, PAGE 77 AND BOOK 4, PAGE 48 OF THE BOULDER
COUNTY REAL PROPERTY RECORDS, AND FURTHER MOVE TO SCHEDULE
SECOND READING AND PUBLIC HEARING ON THIS ORDINANCE FOR MONDAY,
JUNE 20, 2016 AT 7:00 PM AT TOWN HALL.”



TOWN OF LYONS,
COLORADO

ORDINANCE NO. 1001

AN ORDINANCE OF THE BOARD OF TRUSTEES OF THE
TOWN OF LYONS CONDITIONALLY VACATING CERTAIN
RIGHT-OF-WAY CONSISTING OF A PORTION OF THE ALLEY
AS DEDICATED ON THE PUTNAM PLAT OF THE TOWN OF
LYONS RECORDED AT BOOK 2, PAGE 77 AND BOOK 4,
PAGE 48 OF THE BOULDER COUNTY REAL PROPERTY
RECORDS

WHEREAS, certain rights-of-way were dedicated to the Town of Lyons pursuant to the
Putnam Plat recorded on April 1, 1890 at Book 2, Page 77 in the Boulder County Clerk and
Recorder’s Office, as re-surveyed and superseded by that certain Dieterich Plat recorded on
March 20, 1929 at Book 4, Page 48 in the Boulder County records (collectively, the “Putnam
Plat of the Town of Lyons”); and 

WHEREAS, specifically, a twenty foot (20’) public alley right-of-way was dedicated to the
Town running east-west between Lots 5-8 and Lots 9-14, Block 10, Putnam Plat of the Town of
Lyons (the “Public Alley”); and

WHEREAS, Downtown Lyons Development, LLC (“DLD LLC”) is the current owner of
portions of portions of Lots 6 through 14, inclusive, Block 10, and consisting of 0.686 acres
more or less (the “Valley Bank Property”);

WHEREAS, the Public Alley bisects the Valley Bank Property; and

WHEREAS, DLD LLC has requested that the Town vacate that portion of the
aforementioned Public Alley which lies within the Valley Bank Property (such portions to be
vacated hereinafter referred to as the “Alley ROW”) as more particularly described in Exhibit A,
attached hereto and incorporated herein by reference; and

WHEREAS, the Town Engineer has been contacted and has reported no objection to
the proposed vacation of the Alley ROW; and 

WHEREAS, the Alley ROW to be vacated is no longer needed for right-of-way purposes,
the rights of the residents of the Town of Lyons will not be prejudiced or injured by the vacation
of said Alley ROW, and it is in the public interest to do so; and

WHEREAS, the Board of Trustees of the Town of Lyons is authorized to vacate Town
right-of-way pursuant to C.R.S. § 43-2-303(1)(a).

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF TRUSTEES OF LYONS,
COLORADO, as follows:

Section 1. That the Board of Trustees of the Town of Lyons hereby makes and
adopts the determinations and findings contained in the recitals set forth above. 

Section 2. That the Alley ROW as more particularly described in Exhibit A attached
hereto and incorporated herein by this reference, is hereby vacated upon the satisfaction of all
of the following conditions: 



Town of Lyons
Ordinance No. 1001
Page 2

a) The vacation of the Alley ROW shall not take effect until this Ordinance is
recorded in the real property records of the Boulder County Clerk and Recorder; 

b) This Ordinance shall be recorded concurrently with the final subdivision plat for
the development known as “2nd & Park Subdivision and Planned Unit
Development” (the “Final Plat”);

c) The Final Plat shall contain utility easements dedicated to the public for any
existing or proposed utilities within the boundaries of the Final Plat in a form
satisfactory to the Town Engineer after consultation with the Town Attorney; and

d) If this Ordinance is not so recorded by December 31, 2016, then this Ordinance
shall become null and void and of no force or effect.

Section 3. Upon full and complete satisfaction of the conditions set forth in Section 2
of this Ordinance, ownership of the Alley ROW shall revert to DLD LLC or the then-owner of Lot
1 of the Final Plat, in accordance with the provisions of C.R.S. § 43-2-302(1)(c) and as
contemplated in Sec. 16-1-160 of the Municipal Code (in the definition of Vacation of right-of
way).

Section 4. Severability. Should any one or more sections or provisions of this
Ordinance be judicially determined invalid or unenforceable, such judgment shall not affect,
impair or invalidate the remaining provisions of this Ordinance, the intention being that the
various sections and provisions are severable.

Section 5. Effective   Date. Except as otherwise expressly provided herein, the
provisions of this Ordinance shall become effective thirty (30) days after publication following
final passage in accordance with Section 2-2-160 of the Lyons Municipal Code.  

INTRODUCED AND PASSED ON FIRST READING THIS 16th DAY OF MAY, 2016.

INTRODUCED, PASSED, ADOPTED AND ORDERED PUBLISHED THIS ___ DAY OF JUNE,
2016.

TOWN OF LYONS, COLORADO

                                                                        
Connie Sullivan, Mayor

ATTEST:

____________________________________
Debra K. Anthony, Town Clerk
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Exhibit A

ALLEY ROW DESCRIPTION
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Town of Lyons, Colorado
Board of Trustees
BOT Agenda Cover Sheet
Agenda Item No: IX.3
Meeting Date:  July 5, 2016

TO: Mayor Sullivan and Members of Board of Trustees

FROM: Marcus McAskin and Rosi Dennett

DATE: July 5, 2016

ITEM:   Resolution 2016-53, a resolution approving the 2nd and Park Subdivision and
Planned Unit Development Final Plat and approving a Subdivision
Improvement Agreement by and between the Town of Lyons and 

                                                                                                                                                   ______

____ ORDINANCE
__X__ MOTION / RESOLUTION
_____ INFORMATION

                                                                                                                                                                

I.  REQUEST  OR  ISSUE: Resolution 2016-53 (“Resolution”): (1) Conditionally approves the
2nd and Park Subdivision and Planned Unit Development Final Plat which subdivides the
property known as 304 2nd Avenue (“Subject Property”) into seven (7) lots as shown on the
Final Plat, attached hereto as Attachment A and approves the Subdivision Improvement
Agreement for the Subject Property by and between the Town of Lyons and the property
owner of record, Downtown Lyons Development, LLC, a Colorado limited liability company
(“Owner”).

The Subject Property was originally developed and occupied by Valley Bank.

The Owner is also proposing a rezoning of the Subject Property. The Final Plat proposes
subdividing the Subject Property into seven (7) new lots as follows:

- Lot 1 encompasses the northern portion of the Subject Property including the
existing office building. The Owner is proposing that Lot 1 be rezoned from
Business (B) to PUD-C.

- Lots 2 – 7 encompasses the remaining southern 51’ of the Subject Property
(fronting the Park Street ROW). The Owner is proposing that Lots 2 – 7 be rezoned
from Business (B) to PUD-R.

Habitat for Humanity of the St. Vrain Valley, Inc., a Colorado nonprofit corporation
(“Habitat”) is currently under contract to acquire Lots 2 – 7 from the Owner following the
date on which the Final Plat is recorded. At the present time, Town Staff is informed that
Habitat intends on commencing horizontal improvements on Lots 2 – 7 following the date
on which the Final Plat is recorded with the intent of completing foundations and related
improvements to Lots 2 – 7 during the balance of 2016, with the entire construction of the
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residential units to be completed within a two-year construction phase.

II. RECOMMENDED ACTION:   Approve Resolution 2016-53.

III.        FISCAL IMPACTS:  No major fiscal impact.

IV. BACKGROUND INFORMATION:

The Sketch Plan was approved by the Board of Trustees on October 5, 2015, and the
Preliminary Plan was approved by the Planning and Community Development Commission
on October 15, 2015 and by the Board of Trustees on November 2, 2015.

The Final Plat Resolution is attached and includes the Subdivision Improvement
Agreement. Both documents are exhibits in the Development Agreement being considered
by the Board of Trustees in association with Ordinance 1000.

V. LEGAL  ISSUES: Town staff completed an approval criteria analysis, and the following
bolded text reflects municipal code language with staff analysis in un-bolded text.

Sec. 17-4-80.  Standard for approval of major subdivision final plat.

Recommendation of approval or conditional approval of any stage of a
major plat by the Board of Trustees, shall require a finding that the
applicant and the evidence presented to the Board of Trustees established
the following by competent and sufficient evidence:

(1) All of the required prior approvals for the subdivision and development
were issued and remain valid and effective:
c. For a final plat, a finding must be made that a preliminary plan for the
subdivision was approved or conditionally approved by the Board of
Trustees not more than twelve (12) months prior to the date of submission
of an application for final plat approval or that the preliminary plan is
currently valid and effective as the result of the approval of an extension of
the effective date of the preliminary plan.

The preliminary plan was conditionally approved by the Board of Trustees by
Ordinance No. 989 dated November 2, 2015 and is currently valid.

(2) The proposed subdivision and development conforms to all applicable
requirements for the zone district in which the property is located,
including but not limited to requirements for setbacks, height, floor and lot
areas, and minimum lot sizes.

The proposed subdivision is in accordance with the 2nd & Park Subdivision and
Planned Unit Development – Final PUD Development Plan (the “Final PUD
Plan”) for the site which includes a rezoning from B-Business to PUD C-
Commercial for the existing building to remain and to PUD R-Residential for six
new single-family residential lots with zero lot line duplex residential structures
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and shared parking. The Final PUD Plan allows for the reduction of residential
lot size (with all parking located on the commercial lot), reduction of setbacks
from residential property lines, increase in residential density for affordable
housing and reduction in height limitations for the commercial building next to
residential zone districts.

(3) The proposed subdivision and development substantially conforms to
all other applicable requirements of this Code and Town ordinances and
resolutions.

All applicable Town requirements will be met prior to commencement of
construction.

(4) The proposed subdivision and development substantially conforms to
the goals and policies of the Comprehensive Plan to the extent that such
goals and policies do not conflict with provisions or requirements of this
Code and to the extent that such goals and policies set forth requirements
which are sufficiently specific to permit the Board of Trustees to decide
that such application or subdivision meets or fails to meet such goal or
policy.

The proposed mixed-use development is in accordance with numerous goals and
policies of the Comprehensive Plan. Specifically, the proposal furthers the
housing objectives described in the Comprehensive Plan by providing much-
needed permanently-affordable housing while still maintaining a largecommercial
lot for future commercial use adjacent to the Highway in accordance with the
economic development goals and policies and in accordance with the uses
permitted in the Final PUD Plan. 

(5)  The application:
c. For final plat approval, is in substantial conformance with the approved
preliminary plan and the final plat meet or satisfies all applicable
requirements of these Subdivision Regulations.

The Town Engineer has reviewed the proposal and found it to be generally in
compliance with the Preliminary Plan and the Town’s Subdivision Regulations, as
set forth in Chapter 17 of the Lyons Municipal Code. As set forth above, all
applicable Town requirements will be met prior to commencement of
construction. 

(6) Adequate capacity of water and wastewater utilities are currently
available within the Town for the entire subdivision and development.
Such finding shall require the following evaluation and determination:
a. The projected water and wastewater treatment demand created by the
proposed subdivision will not result in a total actual loading (including
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infiltration) to exceed eighty percent (80%) of the Town’s plant capacities.
In making such determination, the Town shall consider:
1. The existing demand placed upon the treatment capacity from all users,
whether within or outside of the Town;
2. The projected demand for the treatment capacity created by the
anticipated completion of finally approved but yet uncompleted
subdivisions;
3. The projected demand upon the treatment capacity created by existing
subdivided property for which a water or sewer tap has been issued;
4. The projected demand created by other proposed subdivisions for
which a completed application for approval has been submitted to the
Town; and
5. Any improvements to the Town’s water or wastewater facilities
proposed by the applicant and acceptable to the Board of Trustees which
will be undertaken and constructed at the applicant’s cost and expense.
b. The Town shall maintain and shall make available to applicants and the
public data and estimates of the Town’s water and wastewater treatment
capacities, exiting demand for such capacities and the projected demand
for such capacities. Such data and estimates shall include the estimated or
projected demand for services generated by different land uses. Each
applicant shall use data and estimates in evaluating and determining the
availability of capacity sufficient to serve the proposed subdivision, and
each applicant shall submit to the Town a study or report which evaluates
whether sufficient water and wastewater treatment capacities are available
to serve the proposed development. 

The proposed development will not exceed the Town’s water and wastewater
treatment capacities. Only six new residential units are proposed (Lots 2 – 7, 2nd

& Park Subdivision and PUD Final Plat) together with future development or
redevelopment of the commercial lot (Lot 1, 2nd & Park Subdivision and PUD
Final Plat).

(7) For any five-year and for any one-hundred-year storm event, the
proposed subdivision (both during and following construction and
development) will not result in an increase in the peak rate of discharge, a
decrease in the quality of discharge or any significant change in the
direction or location of the point of discharge, of a stormwater or surface
water flows upon any adjacent or neighboring property.

All applicable drainage requirements will be met prior to the commencement of
construction.

(8) For any final plat of property zoned for residential use, sufficient
competent evidence establishes that the proposed number and kind of
residential units are reasonably projected to be constructed and absorbed
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into the market and occupied by owners or lessees within five (5) years of
the date of subdivision approval.  

A significant demand for affordable housing currently exists in the Town with the
loss of both mobile home parks (43 units) in the 2013 flood. A preference for
those Town residents who lost homes in the flood will be given for the proposed
six affordable housing units. Currently, it is anticipated that the residential lots
(Lots 2 – 7) will be developed by Habitat for Humanity of the St. Vrain Valley
(HFHSVV). HFHSVV has represented to Town Staff that the residential units will
be fully completed and owner occupied within five years of the date of
subdivision approval, in accordance with Section 16-4-80(8) of the Subdivision
Regulations.

VI.  CONFLICTS OR ENVIRONMENTAL ISSUES: N/A

VII. SUMMARY AND ALTERNATIVES:  The Board of Trustees has the following options:

(1) Approve Resolution 2016-53, as may or may not be amended;

(2) Direct Town Staff to make revisions to the Resolution and schedule consideration
of the Resolution on a future Board of Trustees meeting agenda; or

(3) Reject or deny the Resolution.

PROPOSED  MOTION: “I MOVE TO APPROVE RESOLUTION 2016-53, A RESOLUTION
APPROVING THE 2ND AND PARK SUBDIVISION AND PLANNED UNIT DEVELOPMENT
FINAL PLAT AND APPROVING A SUBDIVISION IMPROVEMENT AGREEMENT BY
AND BETWEEN THE TOWN OF LYONS AND DOWNTOWN LYONS DEVELOPMENT,
LLC AND AUTHORIZE THE MAYOR TO SIGN THE RESOLUTION AND SUBDIVISION
IMPROVEMENT AGREEMENT.”

ATTACHMENTS:

Final Plat Resolution with Subdivision Improvement Agreement
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TOWN OF LYONS, COLORADO
RESOLUTION 2016-53

A RESOLUTION APPROVING THE 2ND AND PARK SUBDIVISION 
AND PLANNED UNIT DEVELOPMENT FINAL PLAT AND 

APPROVING A SUBDIVISION IMPROVEMENT AGREEMENT BY 
AND BETWEEN THE TOWN OF LYONS AND DOWNTOWN LYONS 

DEVELOPMENT, LLC

WHEREAS, the Town of Lyons possesses the authority to approve the subdivision of land within
the Town; and  

WHEREAS, JM Associates, Inc. (“Applicant”) on behalf of Downtown Lyons Development, LLC, a
Colorado limited liability company (“Owner”) has applied for approval of major subdivision, specifically the
2nd & Park Subdivision and Planned Unit Development Final Plat (the “Final Plat”); and

WHEREAS, pursuant to Section 17-4-20(a) of the Town of Lyons Subdivision Regulations, a
major subdivision is a three-step process requiring the processing and approval of a sketch plan,
preliminary plan, and final plat; and 

WHEREAS, the property included in the Final Plat is commonly known as 304 2nd Avenue and is
legally described in Exhibit A attached hereto and incorporated herein by reference (the “Subject
Property”); and 

WHEREAS, the Subject Property consists of 0.686 acres, more or less; and

WHEREAS, the Final Plat proposes to re-plat the Subject Property into seven lots; and

WHEREAS, the sketch plan was considered by the Planning and Community Development
Commission (“PCDC”) on September 28, 2015 and was approved by the Board of Trustees by Ordinance
No. 987 dated October 19, 2015; and 

WHEREAS, the preliminary plan was considered by the PCDC on October 26, 2015 and was
conditionally approved by the Board of Trustees by Ordinance No. 989 dated November 2, 2015; and 

WHEREAS, the Final Plat was considered by the PCDC on November 23, 2015, and was
recommended to the Board of Trustees for conditional approval; and 

WHEREAS, the PCDC and the Board of Trustees have conducted the public hearings on the
sketch plan, preliminary plan and Final Plat following proper notice to the public; and 

WHEREAS, the record for this case includes, but is not limited to, the Lyons Municipal Code, the
Lyons Comprehensive Plan, and all other applicable ordinances, resolutions and regulations together with
all Town of Lyons land use application processing policies that relate to the subject matter of the public
hearing, the sketch plan, preliminary plan and Final Plat application materials, together with
accompanying maps, reports, studies and all other submittals of the Applicant and Owner, any evidence
or correspondence submitted by members of the public at the public hearings, and the files and reports of
the Town Staff members that have reviewed the application; and

WHEREAS, the PCDC has recommended conditional approval of the Final Plat, subject to the
conditions set forth in the minutes of the November 23, 2015 PCDC meeting; and
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WHEREAS, the Board of Trustees specifically finds that the preliminary plan for the Subject
Property was approved or conditionally approved by the Board of Trustees not more than twelve (12)
months prior to the date of submission of the application for Final Plan approval; and 

WHEREAS, the proposed Final Plat substantially conforms to all applicable requirements of the
Lyons Municipal Code and Town ordinances and resolutions; and

WHEREAS, the report prepared by Town Staff and other information presented to the Board of
Trustees at the July 5, 2016 public hearing supports a finding that all of the required standards of approval
for a major subdivision set forth in Section 17-4-80 of the Subdivision Regulations have been established
by sufficient and competent evidence; and 

WHEREAS, Section 17-13-10 of the Lyons Municipal Code does not permit the approval of a
subdivision application unless and until a subdivision improvement agreement executed by the Owner is
completed and presented to the Board of Trustees for review and consideration; and 

WHEREAS, the Board of Trustees desires to approve the Subdivision Improvement Agreement
(“SIA”) in the form attached hereto as Exhibit B; and

WHEREAS, the Board of Trustees finds that the SIA conforms to the requirements set forth in
Section 17-13-20 of the Code; and 

WHEREAS, the Board of Trustees desires to conditionally approve the Final Plat and approve the
SIA in the form attached.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF LYONS,
COLORADO:

Section 1. The Town Board of Trustees hereby (a) approves the SIA with Downtown Lyons
Development, LLC in the form attached as Exhibit B; (b) authorizes the Town Administrator and the
Town Attorney, in consultation with the Mayor, to make such changes as may be necessary to correct
any non-material errors or language in the SIA that does not increase the obligations of the Town; and (c)
authorizes the Mayor to execute the SIA when in final form.

Section 2. The Board of Trustees hereby approves the Final Plat for the Subject Property
(the 2nd & Park Subdivision and Planned Unit Development Final Plat), based on a determination that all
applicable standards of the Town’s Subdivision Regulations have been met.

Section 3. Approval of the Final Plat shall be and is subject to the following conditions of
approval:  

a. The Applicant and Owner shall resolve and correct any technical issues
as directed by Town Staff prior to recordation of the Final Plat mylar; and 

b. The Applicant and Owner shall pay any and all remaining fees and costs
incurred by the Town and its consultants in review and processing of the
application in full prior to recordation of the Final Plat mylar.

Section  4. Town Staff is authorized to make any changes to the mylar form of the approved Final
Plat as may be needed to conform the Final Plat to the form and content requirements of the Subdivision
Regulations in effect at the time the Final Plat is submitted for signature(s) and to make such other
changes that are expressly authorized or required pursuant to this Resolution.  



3

Section 5. Upon the Applicant’s and Owner’s completion of any and all changes to the mylar
as may be required by this Resolution, the Mayor shall be authorized to sign the Final Plat and the Town
Clerk shall be authorized to attest the Mayor’s signature.

Section 6. This Resolution shall be effective upon its adoption by the Board of Trustees.

ADOPTED THIS 5TH DAY OF JULY, 2016.

TOWN OF LYONS, COLORADO

By: ________________________________
            Connie Sullivan, Mayor

ATTEST:

___________________________________
Debra K. Anthony, MMC - Town Clerk



Exhibit A
Subject Property – Legal Description

Containing 0.686 acres, more or less.

Following recordation of the Final Plat, the Subject Property described above will be
legally described as:

LOTS 1 – 7,
2ND & PARK SUBDIVISION AND PUD FINAL PLAT,
TOWN OF LYONS,
COUNTY OF BOULDER,
STATE OF COLORADO
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TOWN OF LYONS, COLORADO
SUBDIVISION IMPROVEMENT AGREEMENT

FOR 2ND & PARK SUBDIVISION AND
PLANNED UNIT DEVELOPMENT – FINAL PLAT

This Subdivision Improvement Agreement (the “Agreement”) is entered into and made effective
this ____ day of ________________, 2016, by and between the TOWN OF LYONS, a municipal
corporation of the State of Colorado (the “Town”) and DOWNTOWN LYONS DEVELOPMENT,
LLC, a Colorado limited liability company (referred to herein as “Developer”). The Town and
Developer are collectively referred to as “Parties," or occasionally in the singular as “Party.”
This Agreement includes the attached Exhibits A-C.

WITNESSETH:

WHEREAS, Developer owns certain real property in fee simple located within the Town as more
particularly described in Exhibit A (the “Property”); and

WHEREAS, the Property is currently addressed as 304 2nd Avenue in the Town of Lyons; and

WHEREAS, Developer desires to develop the Property and has submitted the following to the
Town for review and approval:

 2nd & Park Subdivision and Planned Unit Development – Final Plat (the “Final Plat”); and

 2nd & Park Subdivision and PUD – Final PUD Development Plan including the site
development plan, grading/drainage plan, erosion control plan and related documents
(the “Final PUD Plan”); and 

WHEREAS, taken together the Final Plat and Final PUD Plan are hereafter referred to in this
Agreement as the “Development Plan”, a copy of which is on file with the Town Clerk and is
made a part hereof by reference; and 

WHEREAS, the Town and Developer agree that the development of the Property as specified in
the Development Plan will require increased municipal services from the Town and will require
the installation of certain public improvements, including drainage improvements approved by
the Town; and

WHEREAS, the Town is willing to approve and execute said Development Plan upon the
agreement of Developer to the matters hereinafter described and subject to all the
requirements, terms and conditions of the ordinances, rules, regulations and standards of the
Town including but not limited to the Town’s engineering specifications, the Municipal Code,
commonly accepted engineering practices, the Town’s Manual for the Design and Construction
of Public Improvements, and all other governing regulations (collectively, the “Standards”) in
effect at the time the Construction Plans (as hereinafter defined) are approved by the Town; and

WHEREAS, the Town and Developer mutually acknowledge and agree that the matters
hereinafter set forth are reasonable conditions and requirements to be imposed by the Town in
consideration of its approval and execution of the Development Plan, and that such matters are
necessary to protect, promote, and enhance the public welfare; and

NOW, THEREFORE, in consideration of these premises, the mutual obligations herein
contained, and the Town’s approval and execution of the Development Plan, it is agreed as
follows:



- 2 -

Section I. Obligation to Provide Improvements-Construction Plans-Engineer’s Cost 
Estimate

A. The Developer is obligated to provide for the construction and installation of
certain public improvements to serve the Property as generally identified in the
schedule of Improvements attached hereto as Exhibit B and hereinafter referred
to as the ”Improvements” in compliance with all requirements contained in the
Standards and the approved Development Plan. The Developer is obligated to
provide for the installation and maintenance of certain landscaping improvements
("Landscape Improvements") as shown on the Development Plan, the plans for
which, in terms of quantity and type, shall be provided with the Construction
Plans.

B. The Developer shall submit to the Town for approval final construction and
engineering plans and drawings (“Construction Plans” or “Plans”) and engineer’s
cost estimate of Improvements (“ECE”) suitable to identify the quantity and type
of all Improvements and for the construction of all Improvements in compliance
with all applicable Standards and in a form approved by the Town. Developer
shall submit and obtain the Town’s approval of the Construction Plans and ECE
no later than the first anniversary of the Town Board of Trustees (“BOT”) approval
of the Development Plan, unless an extension of the Development Plan in
accordance with the relevant provisions of the Lyons Municipal Code has been
granted. Said Construction Plans, to be incorporated herein by reference, shall
bear the stamp of a Colorado licensed engineer with experience in the design
and engineering of such Improvements. Such ECE shall include a cost
contingency of ten percent (10%) of the total estimated construction costs of the
Improvements and Landscape Improvements. The ECE shall be attached hereto
as Exhibit B and shall supplement the schedule of Improvements identified in
Exhibit B as of the date of this Agreement. Construction of the Improvements or
any development of the Property shall not commence until the Town has issued
the Development Permit as that term is defined in Section II below. Developer
shall secure and comply with all necessary permits issued by the Town and other
governmental or quasi-governmental authorities having jurisdiction over the
development of the Property. Developer shall not modify the Construction Plans
or any of the Improvements without the prior written approval of the Town. The
Town will communicate its approval or disapproval of any such modification
within fifteen (15) business days after its receipt of Developer's request.  

C. The Improvements may be constructed in specified phases subject to the Town’s
prior approval of a phasing plan submitted by Developer (“Phasing Plan”). The
Town shall not approve a Phasing Plan unless it is assured that each phase of
development shall be an integrated, self-contained project consisting of all
Improvements necessary to serve the phased portion of the property. Phasing
shall not be used to provide for construction of Improvements on a piecemeal
basis. If approved by the Town, a Phasing Plan shall be specifically set forth in
an exhibit to this Agreement.  

Section II. Development Permit Approval

A. Prior to and as a condition of constructing the Improvements, Developer shall
submit for approval applications for a grading permit, building permit, floodplain
development permit and/or any other applicable Town permit(s) (collectively, the
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“Development Permit”) on the correct application form or forms as provided by
the Town. Developer shall submit the Development Permit application within one
hundred eighty (180) days of the Town’s approval of the Construction Plans. As
part of the Development Permit application, Developer shall submit payment ofall
fees associated with the Development Permit, and any other applicable fees,
including the fees set forth in the Town’s Fee Schedule applicable to building
permit taxes and fees including but not limited to the park fee set forth in Article
14 of Chapter 18 of the Lyons Municipal Code and the electric community
investment fee set forth in Section 13-2-110 of the Municipal Code.

B. Before approval of construction plans commencing construction of any
Improvements, Developer shall acquire, at its own expense, good and sufficient
rights-of-way and easements on all lands upon which the Improvements will be
located and shall provide written evidence of the same to the Town.

Section III. Construction of Improvements

A. Developer shall provide notice to the Town at least forty-eight (48) hours before
commencing construction of the Improvements or prior to the Town's inspection
of any such Improvement during or after construction. To the extent that any
decisions become necessary during construction as to the quality or acceptability
of the materials furnished, the work performed or the manner of performance of
the work, Developer shall give the Town three (3) business days’ notice and the
opportunity to make any such decisions.  

B. The Improvements and Landscape Improvements shall be constructed and
installed in accordance with the Construction Plans and in accordance with
applicable provisions of the Standards and all other applicable ordinances,
resolutions and regulations, including but not limited to all building, fire, plumbing,
and safety codes, in effect at the time of construction. If the Town reasonably
determines that construction or installation is not in compliance with the approved
Construction Plans or applicable ordinances, rules and regulations, it shall notify
Developer of the required corrections, which Developer shall make within ten
(10) business days of receipt of such notification or, if the nature of the
corrections is such that the same cannot be reasonably completed within ten (10)
business days, then Developer shall undertake such corrections within ten (10)
business days and shall diligently prosecute the same to completion. In the
event the Developer fails to make or commence the required corrections within
said ten (10) day period, the Town may direct Developer to stop work until
corrections are made to the satisfaction of the Town.

C. Developer shall at its sole cost and expense engage a Colorado licensed
professional engineer to provide inspection, and testing if required by the Town,
during the construction process. Copies of all such tests shall be provided to the
Town promptly upon request. Developer shall contact the Town immediately
upon the failure of any performance testing, and of any problems that arise which
may prevent construction or installation in accordance with the approved
Construction Plans.

D. At all times during said construction, and in accordance with this Agreement, the
Town shall have the right to require Developer to conduct testing and inspection,
at Developer’s expense. If Developer fails to do so within ten (10) business days
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of a notice from the Town detailing the required test or inspection, or if the Town
reasonably believes that any required tests or inspections were either performed
incorrectly or falsified, the Town may conduct the same and charge the cost to
Developer. No excavation, facility or Improvement, including water and sewer
service connections, shall be covered until inspected by the Town, or the
applicable service provider, or until the Town waives such inspection in writing.
Construction shall not proceed beyond required inspections or testing unless
approved by the Town. No liability shall attach to the Town, its agents, or
contractors by reason of any inspections, observations, testing, or reviews, or by
reason of the issuance of any approval or permit for any work subject to this
Agreement. Developer shall reimburse the Town for all costs incurred by the
Town in the performance of the above services, including associated attorney
fees and costs, within thirty (30) days after receipt of the Town’s invoice for said
services.

Section IV. Completion of Improvements

Except where a shorter time period is prescribed, all Improvements, including
Landscape Improvements, herein described, and all matters herein agreed to be
performed shall be installed, constructed, or performed by Developer within two (2)
years from the date of the Town’s issuance of the Development Permit. Extensions of
time up to an additional one (1) year period for completion of Improvements may be
granted by the Town in writing for good cause shown. “Good Cause” shall be
determined by the Town in its sole discretion; notwithstanding the foregoing, Good
Cause may include: (a) force majeure events; (b) unreasonable delay in the receipt of
approval, notice, inspection, testing or other required response from the Town; and (c)
any extension agreed upon in writing by Developer and the Town. Any extension of time
to complete the Improvements beyond the two (2) year period shall require the
Developer to submit updated construction cost estimates for completion of the remaining
Improvements and to provide additional or replacement Collateral in an amount equal to
one hundred percent (100%) of the cost to construct the Improvements remaining to be
completed (which cost estimate shall include a cost contingency of twenty percent (20%)
of the total estimated costs to construct remaining Improvements in accordance with
Section 17-13-20(1) of the Lyons Municipal Code).

Section V. Ownership and Maintenance of Improvements

A. Improvements to be owned and maintained by the Town shall be specifically
identified in the ECE and shall become the sole property of the Town, free and
clear of all liens, encumbrances, and restrictions upon Final Acceptance by the
Town. Prior to and as a condition of Final Acceptance, Developer shall furnish to
the Town unconditional lien waivers that all claims and payments to be made in
connection with construction of said Improvements have been satisfied.  

B. Except those Improvements to be owned and maintained by the Town, the
completed Improvements shall be owned and maintained by Developer and its
successors and assigns; provided that the Town reserves the right to enter upon
and access Developer-owned Improvements for purposes of repair and
emergency maintenance as deemed necessary by the Town in the interest of the
public health, safety and welfare of Town residents.
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C. The completed Landscape Improvements shall be owned and maintained by
Developer and its successors and assigns. Landscape Improvements shall be
maintained with proper care, including proper watering and replacement, as
necessary, of living plant materials.   

Section VI.  As-Built Drawings for Improvements

When Developer has completed the Improvements as provided herein, Developer shall
provide two (2) copies of as-built drawings showing the Improvements in their as-built
locations at the time of Developer’s request for Probationary Acceptance of the
Improvements by the Town. As-built drawings shall be prepared under the direction of a
Colorado licensed professional engineer based on information provided by the general
contractor and a survey of surface features of the constructed site within the public right-
of-way and easements indicating that the constructed Improvements are in substantial
compliance with the Construction Plans or that any material deviations have received
prior written approval from the Town. No certificates of occupancy shall be issued by the
Town until: (1) as-built drawings are provided to and approved by the Town following
Probationary Acceptance of the Improvements; and (2) all improvements serving the
improvements or structures constructed within the Property required by the Town’s
Subdivision Regulations, the Final Plat and this Agreement have been found
substantially complete and accepted by the Town, unless otherwise expressly approved
by the BOT as set forth in Section 17-2-10(b) of the Lyons Municipal Code.

Section VII. Collateral

A. In order to secure the performance of the construction and installation of the
Improvements and Landscape Improvements herein agreed by Developer, the
Developer shall provide the Town with security (“Collateral”) in the form of a cash
deposit or one or more irrevocable letters of credit (“Letter of Credit”) in the same
form as attached hereto as Exhibit C, or as may be approved by the Town
Attorney, in an amount equal to the total cost of the Improvements and
Landscape Improvements as set forth in the approved ECE. Collateral shall be
required to be submitted for acceptance by the Town at the time of Development
Permit application. No building permit shall be issued for any lot within the
Development Plan unless and until the Collateral has been provided to the Town.
A Letter of Credit form of Collateral shall be issued by a Colorado bank, or other
financial institution doing business in Colorado that is acceptable to the Town.
Developer shall ensure that the Collateral remains unencumbered and free from
claims of others so that any requests of the Town for payment or enforcement
may be immediately and unequivocally honored without cost to the Town. Such
security shall be maintained, in the amount required by this Agreement, and
subject to partial releases as contemplated in Section VIII of this Agreement,
through Final Acceptance of the Improvements by the Town. If at any time prior
to Final Acceptance, the Town determines that the Collateral is not sufficient to
cover all costs of construction of the Improvements, Developer shall be required
to post additional or supplemental Collateral in an amount deemed sufficient and
approved by the Town to pay for all costs of construction, including any
administrative costs and contingency amount.

B. If Developer fails to perform or observe any obligation or condition to be
performed by Developer under this Agreement in respect to the Improvements
and Landscape Improvements, and such default remains uncured for more than
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thirty (30) days after Developer’s receipt of written notice thereof from the Town,
the Town may cure the default at Developer’s expense and draw on the
Collateral from time to time to pay the costs incurred in connection therewith. In
the event Developer fails to complete, install or perform any portion of work
and/or Improvements or Landscape Improvements within said two (2) year period
or any period of extension granted by the Town, the Town may complete such
remaining work and Improvements within a reasonable time by such means and
in such manner as it may deem advisable, at Developer’s expense. The Town
shall be entitled to draw against such Collateral to pay for the Town’s actual
costs and expenses incurred in contracting for said work and Improvements,
including the cost of obtaining required permits from the Town or any other
applicable jurisdiction plus a five percent (5%) administrative fee, plus legal
expenses incurred, to cover costs associated with completing the Improvements
described herein.  

C. In the event the amount of Collateral is not sufficient for the Town to complete the
Improvements as determined by the Town in its sole discretion, the Town shall
be entitled to reimbursement from Developer upon demand for such cost
overruns, including but not limited to labor and material costs as well as
engineering and legal fees and costs. In the event the Developer fails to
maintain Collateral in the amount required pursuant to the terms of this
Agreement through Final Acceptance of the Improvements, Developer shall be in
default of this Agreement and the Town shall be authorized to make demand on
the then-existing Collateral.  

D. If a Letter of Credit is set to expire within fourteen (14) calendar days and
Developer has not yet provided a satisfactory replacement, the Town may draw
on the Letter of Credit and either hold such funds as security for performance of
this Agreement or spend such funds to finish improvements or correct problems
within the Property, as the Town deems appropriate.

Section VIII. Partial Release of Collateral – Limited Circumstances

A. Developer may seek and the Town may grant partial releases of Collateral on
completed Improvements only where a Phasing Plan has been approved by the
Town and Developer has completed a phase of development in accordance with
the Phasing Plan; or (2) for completed Landscape Improvements as provided in
Subsection B below. Developer’s request for partial release must include copies
of bills, invoices and schedules of values for work performed and Improvements
completed. The Town shall inspect the completed work and Improvements
within thirty (30) days and shall process such partial release in a manner similar
to a request for Probationary Acceptance. Within such thirty (30) day period, the
Town will either approve the request for partial release or deny the same with
detail as to any aspect of the Improvements that the Town determines are not
acceptable. The procedures for completion of Improvements and work by the
Town and payment to the Town therefore from the Collateral shall apply whether
there be one or more defaults on the part of Developer in performing the terms,
conditions, and covenants contained in this Agreement. Notwithstanding the
foregoing, the Town shall not be required to make any partial release of the
Collateral if doing so would reduce the outstanding amount of the Collateral
below an amount equal to one hundred percent (100%) of the then current
estimate of the costs to be incurred to complete the construction of the remaining
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Improvements (including the ten percent (10%) contingency amount). No partial
release of any portion of the Collateral shall be deemed an acceptance of any
Improvement by the Town. Acceptance of Improvements shall be accomplished
in accordance with Section IX of this Agreement.

B. Upon Developer’s completion of the Landscape Improvements or partial
completion of Landscape Improvements, Developer may request the Town’s
review and acceptance of such Landscape Improvements. Provided the
Landscape Improvements comply with the Development Plan, Developer may
request release of all or a portion of Collateral relating to the Landscape
Improvements and such release shall be considered in the same manner as
provided in Section VIII(A) above.

Section IX. Standards for Acceptance

A. Probationary   Acceptance   and   Warranty   Period. As soon as all of the
Improvements are installed and the Town determines that such Improvements
have been constructed in accordance with the approved Construction Plans, the
Town will issue to the Developer a certificate of Probationary Acceptance
granting Probationary Acceptance of such Improvements. The probation and
warranty period will terminate one (1) year from the date of Probationary
Acceptance. Upon Probationary Acceptance, the Town will allow a reduction of
the Collateral to not less than ten percent (10%) of the total cost to construct the
Improvements, as specified in Exhibit B. Until Final Acceptance, the Town may
notify Developer of any defective Improvements and Developer shall complete,
repair or replace the same within thirty (30) days. In the event Developer fails to
so complete, repair or replace such defective Improvements, the Town may draw
upon the retainage portion of the Collateral to complete, repair or replace the
same.  

B. Final  Acceptance. Improvements constructed pursuant to this Agreement are
eligible for Final Acceptance in accordance with the Standards no sooner than
nine (9) months following the Probationary Acceptance date. Developer shall
request Final Acceptance by the Town in writing. After inspection for Final
Acceptance, the Town will identify and provide a written list of deficiencies based
on a physical inspection of the Improvements. Developer shall correct all
deficiencies to the Town’s satisfaction within three (3) months from the date said
deficiency list was issued. When all deficiencies have been corrected, the Town
will issue a certificate of Final Acceptance to the Developer within the time period
provided in the Standards. Upon issuance of said certificate of Final Acceptance,
all Improvements specified in said certificate shall be deemed approved and
accepted by the Town, whereupon such Improvements shall be owned and
maintained by the Town or Developer, as applicable. At such time, the Town will
release any remaining Collateral.  

Section X. Remedies

A. The Town’s rights and remedies provided in this Agreement shall not be
exclusive and are in addition to any other rights or remedies provided by law.
Upon breach of any provision of this Agreement by Developer beyond any notice
and right to correct specified herein, the Town may initiate any one or more of the
following actions:
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1. Delay processing of any pending land development related application;

2. Issue stop work orders;

3. Refuse to issue or approve any land development permit, including but

not limited to, right-of-way access, street cut, over-lot grading or building
permits, certificates of occupancy, or floodplain development permit; 

4. Draw from the Collateral to cover the costs associated with correcting the

Developer’s breach; 

5. Issue a citation to the Developer or any contractor or subcontractor for

violating requirements of the Lyons Municipal Code; or

6. Initiate legal proceedings in any appropriate court of law.

B. Any amounts due and owing to the Town under this Agreement that are not paid
in a timely manner may be certified to the Boulder County Treasurer for collection
with taxes.

Section XI. Responsibility for Installing Utilities and for Permitting Installation of 
Utilities

A. Developer agrees to be responsible for contracting for installation of any or all
utilities where required, including, but not limited to water, sewer, natural gas and
electricity. All utilities that serve the Property shall be underground in
accordance with this Agreement. The Parties agree that electrical, fiber optic,
cable, and telephone service for the Development Plan shall be underground in
accordance with the Standards. Developer understands that no building permits
shall be issued until all utilities as well as adequate rights-of-way and streets are
available or provided for each lot for which a building permit is sought by
Developer.

B. Subject to the Standards, the Town, as the owner of public rights-of-way and
public or drainage easements depicted on the Development Plan, retains the
right to issue right-of-way use permits to utility companies or to other persons,
companies, corporations or organizations prior to the Final Acceptance of the
Improvements.  

Section XII. Construction Site Maintenance

A. Developer shall take all reasonable steps necessary to prevent its construction
activities from damaging adjacent properties, including the Town’s property. If
any adjacent property is damaged or destroyed by and during the construction of
the Improvements, Developer shall, at its cost, promptly repair or replace the
same to a condition similar or equal to that existing before such damage or injury.

B. During construction, Developer shall use proper air quality control and erosion
and sedimentation control and maintain streets and roads in such a manner that
they may be reasonably traveled upon. If the Town determines in its sole
discretion that dust emanating from the Property related to construction activities
is unacceptable, it may order measures be taken, and Developer shall comply
with such order. In the event that Developer does not comply with such
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abatement measures within fifteen (15) days, the Town may order construction to
cease until Developer has complied with such abatement measures and
Developer shall so comply. The Collateral shall be sufficient to include costs
associated with re-vegetation of areas destroyed by such construction.  

Section XIII. Maintenance and Workmanship of Improvements

A. Developer shall keep and maintain all the Improvements in good order and
condition until the Town issues a certificate of Final Acceptance pursuant to
Section IX of this Agreement. Developer shall, at its cost, repair or replace any
damage or destruction of the Improvements that occurs prior to such Final
Acceptance by the Town, except to the extent that such damage or destruction is
caused by agents or employees of the Town.

B. Unless otherwise specified, all materials for Improvements shall be new and both
workmanship and materials shall be of good quality.  

Section XIV. Contractual Obligation

Developer agrees that the provisions and requirements of this Agreement are entered
into with full knowledge, free will and without duress. Developer agrees and desires that
the agreements contained herein regarding the payment of fees, installation and
dedication of the Improvements, and conditions for subdivision and building approvals,
including the incorporation of any provision of applicable Standards, are imposed by
contract, independent of the continued validity or invalidity of any of the provisions of
state law or Standards. The agreements to pay fees, and construct and dedicate public
improvements or provide security are reasonable and binding commitments on the part
of Developer and reasonably relate to Developer’s estimates of the extent and timing of
impacts that are expected to occur from the development of the Property, and are in
rough proportion to such impacts.

Section XV. Payment of Fees and Charges

A. Developer shall comply with all ordinances, rules, and regulations of the Town
and shall pay all fees and other charges in a timely manner as required by the
Town including, but not limited to, building permit fees, inspection fees, tap or
connection fees, and plan review fees which are imposed by the Town by
ordinance, rule, resolution, motion, agreement, or by the terms and conditions of
this Agreement. In addition to any other remedy available to the Town, the Town
may withhold and deny issuance of any building permit, certificate of occupancy,
or other permit or approval until all due and outstanding fees are paid by
Developer.

B. Unless otherwise agreed to by the Town Administrator on a case-by-case basis,
Developer’s payment of fees and charges specified by this Agreement shall be
made in the form of certified funds, cashier’s check, or cash delivered to the
Town of Lyons, 432 Fifth Avenue, Lyons, Colorado 80540.

Section XVI. Miscellaneous

A. Section  Headings. The section headings in this Agreement are inserted herein
only for convenience of reference and in no way shall they define, limit or
describe the scope or intent of any provision of this Agreement.
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B. Assignment  and  Release. This Agreement may not be assigned or delegated by
the Developer without the written consent of the Town. Any such written
assignment shall expressly refer to this Agreement, specify the particular rights,
duties, obligations, responsibilities, or benefits so assigned, and shall not be
effective unless approved by resolution of the BOT. No assignment shall release
the Developer from performance of any duty, obligation, or responsibility unless
such release is clearly expressed in such written document of assignment. Prior
to approving any release of the Developer, the Town may, at its sole discretion,
require the party assuming any duty, obligation, or responsibility of the Developer
to provide to the Town written evidence of financial or other ability to meet the
particular duty, obligation or responsibility being assumed by the party.  

C. Binding  Effect. This Agreement shall inure to the benefit of, and be binding upon,
the Parties and their respective legal representatives, successors and assigns.
This Agreement shall continue upon subdivision of the Property and bind the
subdivision and all purchasers, lessors and subsequent owners of any property
within the subdivision, except a bona-fide homebuyer, until all provisions of this
Agreement are satisfied.  

D. Recording;   Benefit. This Agreement shall be recorded with the Clerk and
Recorder of Boulder County, Colorado and shall run with the land. Developer
shall pay the associated recording fee imposed by Boulder County.

E. Subordination. If the Property upon which the Improvements are constructed is
subject to any liens, mortgage, deed of trust or similar encumbrance, the holder
of such indebtedness or encumbrance shall subordinate its interest or
encumbrance to this Agreement and all its terms, conditions and restrictions.

F. Notices. Any notice required or permitted by this Agreement shall be in writing
and shall be deemed to have been sufficiently given for all purposes if sent by
certified or registered mail, postage and fees prepaid, addressed to the Party to
whom such notice is intended to be given at the address set forth on the
signature page below, or at such other address as has been previously furnished
in writing to the other Party. Such notice shall be deemed to have been given
when deposited in the U.S. Mail.

G. Additional   Documents   or   Action. Parties agree to execute any additional
documents and to take any additional action necessary to carry out this
Agreement.

H. Waiver  of  Breach. The waiver by any Party to this Agreement of a breach of any
term or provision of this Agreement shall not operate or be construed as a waiver
of any subsequent breach by any Party.

I. Indemnification. Developer hereby expressly binds itself to indemnify and save
harmless the Town and its officers and employees, against all suits or actions of
every kind and nature brought, or which may be brought against them or any of
them, or loss, cost or expense incurred by them or any of them for, or on account
of, any injury or damage received or sustained by any persons, firms or
corporations during the construction of the Improvements and through Final
Acceptance as a result of Developer’s breach of any of its obligations hereunder,
or the negligent or willful misconduct of Developer or any of its employees,
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agents or contractors. Developer shall also indemnify and hold the Town
harmless from any liability it may have on account of any change in direction,
nature, quality, or quantity of historical drainage flow, resulting from the
development of the Property, or from construction of streets and storm sewers
within or serving the Property, or damages to the Property resulting from natural
conditions including but not limited to expansive soils, geologic hazard, wildfire
hazard or flood hazard, if Developer is established to be negligent. The Town
shall assert, to the fullest extent permitted by law, its immunity from suit under
the Colorado Governmental Immunity Act, Section 24-10-101 et seq. C.R.S., as
well as the limitations upon liability provided herein.

J. Contractors. Developer shall give notice of the terms of this Agreement in all
contracts for construction of the Improvements and provide a copy of this
Agreement to the contractors and subcontractors hired to construct or install the
Improvements.

K. Entire  Agreement. This Agreement represents the entire agreement between the
Parties and, supersedes any prior oral or collateral agreements or
understandings.  

L. Amendment. This Agreement may be amended only by an instrument in writing
signed by the Parties.

M. No   Third-Party   Beneficiaries. It is expressly understood and agreed that
enforcement of the terms and conditions of this Agreement, and all rights of
action relating to such enforcement, shall be strictly reserved to the Town and the
Developer, and nothing contained in this Agreement shall give or allow any such
claim or right of action by any other third person on such Agreement. It is the
express intention of the Town and Developer that any person other than the
Town or Developer and their successors and assigns receiving services or
benefits under this Agreement shall be deemed to be an incidental beneficiary
only.

N. Governing  Law,  Venue  and  Enforcement. This Agreement shall be governed by
the laws of the State of Colorado. Venue for any action arising from this
Agreement shall lie with any appropriate court within Boulder County, Colorado.
The Parties agree and acknowledge that this Agreement may be enforced at law
or in equity, including an action for damages or specific performance.  

O. Vested  Rights  and  Subsequent  Legislative  Enactment. The Parties acknowledge
and understand that the approval of the Development Plan was not processed or
approved in accordance with or pursuant to C.R.S. Section 24-68-101 et  seq. or
any regulations implementing such statutory provisions and the approval of the
Development Plan does not constitute approval of a site specific development
plan as that phrase is defined in C.R.S. Section 24-68-101 et   seq. or any
regulations implementing such statutory provisions. The approval of the
Development Plan shall not therefore create or grant a “vested property right” as
defined by C.R.S. Section 24-68-101 et  seq. Nothing in this Agreement shall
limit, prevent or preclude the BOT from adopting a subsequent legislative
enactment which is general in nature and which may be applicable to the
Property as well as other similarly situated property; subject, however, to rights
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which may accrue to the Developer by virtue of the vesting of property rights
acquired in accordance with common law.

P. Authorization  of  Parties’  Representative. The undersigned hereby represent that
they serve as representatives of the Party for which they have executed this
Agreement and are fully authorized to execute this Agreement on behalf of such
party.

Q. Compliance with Law.

Developer, in developing the Property and constructing the Improvements herein
described, shall fully comply with all applicable rules, regulations, standards, and
ordinances of the Town and other governmental agencies and bodies having
jurisdiction over the Project in effect at the time of construction.

Section XVII. Special Terms and Conditions

Developer shall comply with the following special terms and conditions:

LIST SPECIFIC CONDITIONS OF APPROVAL AND OTHER SITE-SPECIFIC 
REQUIREMENTS OR INSERT “NOT APPLICABLE”

IN WITNESS WHEREOF, the Parties hereto have set their hands and seals the day and year
first above written.

TOWN OF LYONS, COLORADO

By:                                                               
Connie Sullivan, Mayor

ATTEST:

By:                                                            
Deb Anthony, MMC, Town Clerk

OWNER/DEVELOPER:

DOWNTOWN LYONS DEVELOPMENT, LLC, a Colorado
limited liability company

By:                                                            
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Craig Ferguson

Title: Managing Member

Address:

STATE OF COLORADO )
)   ss.

COUNTY OF __________ )

The foregoing instrument was acknowledged before me this ____ day of ____________, 2016,
by Craig  Ferguson as Managing Member of Downtown Lyons Development, LLC, a Colorado
limited liability company.  Witness my hand and official seal:

My Commission expires:                                .

                                                                    
Signature

                                                                    
Name of Notary

                                                                    

                                                                    
Address of Notary

[S E A L]
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EXHIBIT A
PROPERTY LEGAL DESCRIPTION
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EXHIBIT B
PUBLIC IMPROVEMENT

ENGINEER’S COST ESTIMATE
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EXHIBIT C
FORM OF LETTER OF CREDIT

IRREVOCABLE STANDBY LETTER OF CREDIT

[Issuer’s Letterhead]

Irrevocable Standby Letter of Credit
Letter of Credit No. _____________

Date: ________________________

Beneficiary address: Town of Lyons
432 Fifth Avenue
P.O. Box 49
Lyons, Colorado 80540

Attention: ________________________

Ladies and Gentlemen:

[Name of Bank] (“Bank”) hereby establishes in favor of the Town of Lyons
("Beneficiary"), for the account of DOWNTOWN   LYONS   DEVELOPMENT,   LLC, a
Colorado limited liability company ("Customer"), an Irrevocable Standby Letter of Credit
in the amount of _____________________ Dollars ($_________________) available by
immediate payment upon presentation at Bank's office at [Bank’s address – provide
Colorado branch or affiliate] of Beneficiary's sight draft(s) in an amount not exceeding
$_____________, and each sight draft must bear the reference: "Drawn on [Bank]
Irrevocable Letter of Credit No. _____, dated___________________."

In addition, Beneficiary's sight draft(s) must be accompanied by this Irrevocable Standby
Letter of Credit and an Affidavit of Certification in the form attached hereto as Exhibit  1
(the "Affidavit"). The Affidavit shall certify that Customer has failed to meet its
obligations under the terms of a Subdivision Improvement Agreement relating to the
Development Plan. Upon presentation of such Affidavit in compliance with the terms
contained herein, Bank shall honor the accompanying sight draft(s) and shall not be
required to determine questions of fact or law between Beneficiary and Customer.

This Irrevocable Letter of Credit sets forth the full understanding of the parties hereto
and Bank hereby promises to Beneficiary that any drafts drawn under or in substantial
compliance with the terms of this Irrevocable Letter of Credit will be duly honored if
presented to Bank on or before _____________________ (the “Expiration Date”) or any
automatically extended Expiration Date.

It is a condition of this Letter of Credit that it shall be automatically extended without
amendment for additional periods of one year from the present or any automatically
extended Expiration Date, unless at least sixty (60) days prior to such date Bank shall
send notice to Beneficiary by registered mail or overnight courier at Beneficiary’s
address set forth above that Bank elects not to consider this Letter of Credit extended for
any such additional period. Upon receipt of Beneficiary of such notice of non-extension,
Beneficiary may draw on Bank at sight for an amount not to exceed the then available



- 17 -

amount under this Letter of Credit on or before the then-applicable Expiration Date, by
presentation of Beneficiary’s sight draft(s) accompanied by a copy of this Letter of
Credit, certified by the Town Clerk to be a true and complete copy of this Letter of Credit
and an Affidavit substantially in the form attached hereto as Exhibit 1.

This Irrevocable Letter of Credit is nontransferable. Partial and multiple drawings are
permitted under this Letter of Credit.

This Irrevocable Letter of Credit is governed by the laws of the State of Colorado and the
Uniform Customs and Practice for Documentary Credits of the International Chamber of
Commerce (Publication 600) (2007 Revision) and, in the event of any conflict, the laws
of the State of Colorado will control. The exclusive venue for all disputes regarding this
Irrevocable Letter of Credit shall be the District Court for the County of Boulder, State of
Colorado.

Very truly yours,

[Name of Bank]

                                                                        
Title
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EXHIBIT 1 TO EXHIBIT C

DRAWN ON [BANK NAME] IRREVOCABLE LETTER OF CREDIT NO. _____
Dated: ______________________

AFFIDAVIT OF CERTIFICATION

STATE OF COLORADO )
) ss.

COUNTY OF BOULDER )

I, _____________________________, being duly sworn, state as follows:

Title  and  Authority  of  Affiant. I am _________________ for Town of Lyons, Colorado
and am authorized to act on behalf of the Town Lyons in this matter.

Certification. Under penalty of law, I hereby certify that the Customer has failed to meet
its obligations under the terms of a Subdivision Improvement Agreement relating to the
2ND & PARK SUBDIVISION AND PLANNED UNIT DEVELOPMENT – FINAL PLAT and
the Town of Lyons is entitled to draft this Letter of Credit.

TOWN OF LYONS

By:                                                               

Name: _______________________
Title: _______________________

Subscribed and sworn to before me this ____ day of_______________, 20___,
by _________________________________.

Witness my hand and official seal.

My commission expires:                                                         .

                                                                    
Notary Public

( S E A L )
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LEGEND:

- set PK nail w/ disc marked PLS 32444

- found 0.5" iron rod as described unless otherwise described

- boundary

- easement

- existing lot line (to be abandoned)

- public utility and drainage easement

- shared driveway and sidewalk easement

- shared parking easement (P1)

- private parking easements

P2 benefits Lot 2

P3 benefits Lot 3

P4 benefits Lot 4

P5 benefits Lot 5

P6 benefits Lot 6

P7 benefits Lot 7

Notes:

1. Distances are shown in U.S. Survey Feet

2. The total area equals  ±0.686 acres, more or less.

3. Bearings based on the south line of Block 10 as bearing S 89°22'43" E, an assumed meridian.
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Applicant:  JM Associates Inc.  [Jerry Moore]

       PO Box 18390, Boulder, CO 80308

           (303) 449-1887

Owner:          Downtown Lyons Development, LLC  [Craig Ferguson]

 PO Box 769, Lyons, CO 80540

                      (303) 823-9633

   

Planner:        JM Associates Inc. [Jerry Moore]

           PO Box 18390, Boulder, CO 80308

           (303) 449-1887

Surveyor:      PLS Group [Bryan Short]

                     6843 N. Franklin Ave, Loveland, CO 80538

                     (970) 669-2100

Civil:              Cornerstone Engineering [Mike Todd]

                      1692 Big Thompson Ave Estes Park, CO 80517

                      (970) 586-2458

LEGAL DESCRIPTION:

Downtown Lyons Development, LLC, being the owner(s) of the real property of acres described as follows:

LEGAL DESCRIPTION:

All that portion of Lots 6 through 14, inclusive, Block 10, Putnam Plat of the Town of Lyons, which lies southerly of the right

of way of the Chicago, Burlington and Quincy Railroad described as follows:

BEGINNING at the Southwest corner of Block 10,Putnam Plat of the Town of Lyons;

thence east 308.90 feet along the South Line of said Block 10;

thence N 41°27'50" W for a distance of 310.08 feet;

thence N 43°17'10" W for a distance of 38.30 feet;

thence N 45°23'50" W for a distance of 37.73 feet;

thence N 48°54'30" W for a distance of 20.17 feet, to the north line of said block 10;

thence West along the North Line of said Block 10, for a distance of 35.25 feet to the Northwest corner of said Block 10;

thence South along the West line of said Block 10, for a distance of 300.00 feet to the POINT OF BEGINNING;

except that tract of land conveyed by Paul A. Morris and Barbara J. Morris to the State Department of Highways in Deed

recorded April 11, 1972, on film 767 as reception no. 014209.

County of Boulder, State of Colorado

also described as:

BEGINNING at the Southwest corner of Block 10 of Putnam Plat of the Town of Lyons;

thence S 89°22'43" E along South line of Block 10 for a distance of 237.07 feet;

thence N 42°25'02" W for a distance of 345.00 feet to the West line of Block 10;

thence S 00°59'15" W along said West line for a distance of 252.16 feet to the POINT OF BEGINNING.

Containing 0.686 acres of land more or less.

DEDICATION:

KNOW ALL MEN BY THESE PRESENTS, THAT we, Downtown Lyons Development, LLC,, being the owner(s) of the land

described above have, caused the land to be laid out and platted under the name of 2ND & PARK SUBDIVISION AND

PLANNED UNIT DEVELOPMENT, and do hereby dedicate and grant to the public forever and in fee simple all streets,

alleys, roadways, thoroughfares, fire lanes, utility and drainage easements, park land and open space as indicated or

illustrated on this plat in compliance with the Town of Lyons Subdivision Regulations, and the landowners shall bear all

expense involved in planning, design and construction of all public improvements except to the extent expressly stated in

any Town-approved and recorded subdivision improvements agreement. Dedication shall be final upon adoption of a

resolution by the Board of Trustees accepting the property dedicated by this plat. Except as otherwise stated on this

plat,there shall be no limitation or restriction upon the purpose or public use of property dedicated by this plat.

Those areas designated as "outlots" are hereby excluded from any development and are reserved for potential or possible

future subdivision except as may be expressly stated in a Town-approved subdivision improvements agreement. Any

future use and development of any outlot shall require further subdivision and Town approval in accordance with the Town

of Lyons Subdivision Regulations.

In Witness Whereof, we do hereunto set our hands and seals this _____ day of ______________, 20____.

Downtown Lyons Development, LLC

___________________________________________________________

Craig Ferguson, Manager

STATE OF ___________________  )

                ) ss.

COUNTY OF _________________ )

Acknowledged before me this _____ day of _______________, 20______,

by ____________________________________________________.

Witness my hand and official seal.

     Notary Public  My commission expires ____________________.

SURVEYOR'S CERTIFICATE:

I, M. Bryan Short, do hereby certify that the survey of the boundary of 2ND & PARK SUBDIVISION AND PLANNED  UNIT

DEVELOPMENT was made under my supervision and the accompanying plat accurately represents said survey.

Basis of Bearings along South Line of Block 10 as bearing S 89°22'43" E assumed meridian.

Monuments found along South Line of Block 10 are 0.5" iron rebar with no caps.

_____________________________________________________

M. Bryan Short, PLS #32444

MORTGAGEE CONSENT TO DEDICATION

The undersigned holders of mortgage interests and liens against the property offered for dedication and transfer to the

public and Town of Lyons consents and approves of such dedication and transfer and subordinates and releases its

interests to such dedicated and transferred property.

In Witness Whereof, we do hereunto set our hands and seals this ____ day of _____________, 20____.

____________________________________

Valley Bank and Trust

STATE OF ___________________  )

                ) ss.

COUNTY OF _________________ )

Acknowledged before me this _____ day of _______________, 20______,

by _____________ _____________________________________.

Witness my hand and official seal.

     Notary Public  My commission expires ___________________.

TOWN OF LYONS APPROVAL CERTIFICATE:

The Town of Lyons, Colorado, by motion of its Town Board of Trustees and following a recommendation of the Lyons

Planning Commission did on the _____ day of _____________, 20____, adopt and approve the within plat and accept the

dedications hereon made.

ATTEST:

_____________________________________________________     

Mayor or Mayor Pro Tem

_____________________________________________________

Town Clerk  (Town Seal)

COUNTY CLERK AND RECORDER'S CERTIFICATE

     STATE OF COLORADO  )

             ) ss.

     COUNTY OF BOULDER )

I hereby certify that this plat was filed in my office at _______ o'clock ___ m. this _____ day of

_________________, 20______, and is duly recorded in Plan File ___________________.

 By

 _________________________________________    

 County Clerk or Deputy County Clerk

TOWN CLERK'S CERTIFICATE:

The undersigned Town Clerk for the Town of Lyons certifies that an application for the zoning or rezoning of the

property described in this plat to a Planned Unit Development was approved by Ordinance No. __________________

of the Town of Lyons, passed and adopted on final reading on the _____ day of ____________________, 20____.

    

Town Clerk  (Prior code 10-19-1; Ord. 956 §1, 2014)



Agenda Item No:  X -1
Meeting Date:  July 5, 2016

Subject: Ordinance 1003, an Ordinance Approving a Lease of Town Property to Raul 
Vasquez

Presenter: Deb Anthony, Town Clerk

Background:  The Town of Lyons has had a lease agreement with the Blue Mountain 
Stone/Raul Vasquez since 1993. The lease includes land owned by the town and 
located behind 4168 and 4170 Ute Highway.  The property would be used to conduct 
operations related to the stone sales business. Raul Vaquez is asking the town to renew
the lease for another three years.

Recommended Action:  Staff recommends the approval of Ordinance 1003 for a 3 
year period for two parcels at $3,300 per year, each for a total of $6,600.00 per year. 
The only change/addition to the ordinance from 2013 is the following:

8.1 - Lessee acknowledges and agrees that the Town intends to construct a recreational
trail across the Leased Property at such time as the Town secures the funding for the 
trail construction. Accordingly, Lessee agrees to remove any improvements or 
structures erected on the Leased Property at the Lessee’s sole expense upon the 
town’s request for removal of the improvements and/or structures. Any such request 
shall be made at least twelve (12) months before the requested date of removal.



TOWN OF LYONS, COLORADO
ORDINANCE 1003

AN ORDINANCE APPROVING A LEASE OF
TOWN PROPERTY TO RAUL VASQUEZ

WHEREAS, Raul Vasquez owns a parcel of land within the Town of Lyons on which he 
operates a commercial stone sales business; and

WHEREAS, the Town owns a tract of land adjacent to Raul Vasquez that Raul Vasquez 
would like to lease in conduct operations related to the stone sales business and such property is 
within the Town limits; and

WHEREAS, C.R.S. § 31-15-713 (1)(c) authorizes the Town to lease any real estate 
owned by the Town when deemed by the Board of Trustees to be in the best interest of the 
community; and

WHEREAS, the Board of Trustees finds that it is in the best interest of Lyons to lease the 
subject tracts 1 & 2 of land to Raul Vasquez; and

WHEREAS, C.R.S. § 31-15-713(1)(c) requires any lease of Town property for a period of 
more than one year or less to be approved by ordinance.

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF TRUSTEES OF THE TOWN OF 
LYONS, THAT:

Section 1. The attached lease agreement between the Town of Lyons and  Raul 
Vasquez is hereby approved by the Board of Trustees.

Section 2. The Mayor is hereby authorized to execute the Lease Agreement for the 
Board of Trustees.

Section 3.  Repeal.  All other ordinances or resolutions or parts of ordinances or 
resolutions in conflict with the provisions of this Ordinance are hereby repealed, provided that 
such repeal shall not repeal any repealer clauses in such ordinances nor revive any ordinance 
thereby.

Section 4. Effective Date.  This Ordinance shall become effective thirty days after 
publication following final passage.

INTRODUCED AND PASSED ON FIRST READING THIS 5th DAY OF 5th DAY OF JULY 2016

INTRODUCED, PASSED, ADOPTED AND ORDERED PUBLISHED THIS 18TH   DAY OF JULY 2016.

Town of Lyons

BY:_________________________
      Connie Sullivan, Mayor

ATTEST:

________________________________
Deb Anthony, Town Clerk



TOWN OF LYONS, COLORADO
ORDINANCE 1003

AN ORDINANCE APPROVING A LEASE OF
TOWN PROPERTY TO RAUL VASQUEZ

WHEREAS, Raul Vasquez owns a parcel of land within the Town of Lyons on which he 
operates a commercial stone sales business; and

WHEREAS, the Town owns a tract of land adjacent to Raul Vasquez that Raul Vasquez 
would like to lease in conduct operations related to the stone sales business and such property is 
within the Town limits; and

WHEREAS, C.R.S. § 31-15-713 (1)(c) authorizes the Town to lease any real estate 
owned by the Town when deemed by the Board of Trustees to be in the best interest of the 
community; and

WHEREAS, the Board of Trustees finds that it is in the best interest of Lyons to lease the 
subject tracts 1 & 2 of land to Raul Vasquez; and

WHEREAS, C.R.S. § 31-15-713(1)(c) requires any lease of Town property for a period of 
more than one year or less to be approved by ordinance.

NOW THEREFORE, BE IT ORDAINED BY THE BOARD OF TRUSTEES OF THE TOWN OF 
LYONS, THAT:

Section 1. The attached lease agreement between the Town of Lyons and  Raul 
Vasquez is hereby approved by the Board of Trustees.

Section 2. The Mayor is hereby authorized to execute the Lease Agreement for the 
Board of Trustees.

Section 3.  Repeal.  All other ordinances or resolutions or parts of ordinances or 
resolutions in conflict with the provisions of this Ordinance are hereby repealed, provided that 
such repeal shall not repeal any repealer clauses in such ordinances nor revive any ordinance 
thereby.

Section 4. Effective Date.  This Ordinance shall become effective thirty days after 
publication following final passage.

INTRODUCED AND PASSED ON FIRST READING THIS 5th DAY OF 5th DAY OF JULY 2016

INTRODUCED, PASSED, ADOPTED AND ORDERED PUBLISHED THIS 18TH   DAY OF JULY 2016.

Town of Lyons

BY:_________________________
      Connie Sullivan, Mayor

ATTEST:

________________________________
Deb Anthony, Town Clerk



Agenda Item No: X-2
Meeting Date:  July 5, 2016

Subject:   Resolution 2016 – 55, a Resolution Appointing Town Administrator Victoria 
Simonsen as Representative and Public Works Director Kyle Miller as Alternate 
Representative to the MEAN Management Committee

Presenter: Victoria Simonsen, Town Administrator

Background: MEAN requires that the Resolution to appoint a Representative and Alternate
Representative to the Mean Management Committee be reappointed every 3 years. This
Resolution reappoints Town Administrator Victoria Simonsen as Representative and Public
Works Director Kyle Miller as Alternate Representative to the MEAN Management Committee.

Staff Recommendation: Staff recommends approving Resolution 2016-55



TOWN OF LYONS, COLORADO

RESOLUTION 2016-55

A RESOLUTION APPOINTING TOWN ADMINISTRATOR VICTORIA SIMONSEN AS REPRESENTATIVE AND 

PUBLIC WORKS DIRECOTOR KYLE MILLER AS ALTERNATE REPRESENTATIVE

TO THE MEAN MANAGEMENT COMMITTEE

WHEREAS, the Town of Lyons, State of Colorado, is a party to the Electrical Resources Pooling 

Agreement and, pursuant to the terms of such Agreement, it is the responsibility of the Town of Lyons 

to designate a representative and alternate representative to the Municipal Energy Agency of Nebraska 

Management Committee provided for under the terms of said Agreement.

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE TOWN OF LYONS, STATE OF 

COLORADO:

1.  The Town Clerk is hereby directed to give written notice to the Municipal Energy Agency of 

Nebraska of the appointment of Victoria Simonsen, Town Administrator as representative to 

said MEAN Management Committee.

2.  The Town Clerk is hereby directed to give written notice to the Municipal Energy Agency of 

Nebraska of the appointment of Kyle Miller, Public Works Director as alternate representative to

said MEAN Management Committee.

This is to certify that the appointments set out above were approved by the Board of Trustees of the 

Town of Lyons, State of Colorado, at their meeting on July 5, 2016.

                                                                                           __________________________________

                                                                                                          Mayor, Connie Sullivan

ATTEST:

_______________________

Town Clerk, Deb Anthony



Town of Lyons
A/P Summary Bi-Monthly

7/05/16

 Date & Check #  Handchecks Description  Amount 

6/23/16  94602 Colorado Muni Clerks Ass  Records Management Class $  50.00 

6/24/16  94603 The Legendary Ladies, Inc  Good Old Days $  300.00 

 6/28/16  94606 Boulder County Finance  Sales Tax from Permits $  2,993.68 

 Total Handchecks $3,343.68

 Payroll  7/01/16    ………………………  ……………………………………………..  …………………………………………….. will be reported on update

Unpaid Invoices - Vendor  Amount  Grant Funds  Grant Name 

           Agfinity, Inc.: $  220.85 

           American Fence Company, $  75.00 $75.00  FEMA 

           BC Interiors, Inc.: $  100.00 

           Brekke Storage: $  230.00 $230.00  FEMA 

           Brownstein Hyatt Farber, L$  782.08 

           Carquest Auto Parts Store: $  283.98 

           Colorado Analytical Lab: $  188.00 

           Colorado Civil Group, Inc.: $  2,071.50 $2,071.50  FEMA 

           Cox, Eric: $  200.00 

           Deep Rock Water: $  42.83 

           Gateway Auto: $  168.72 

           Green, John Gabriel: $  200.00 

           Haddad, Abraham: $  200.00 $200.00  LCF 

           Hamilton Associates: $  692.98 

           Hendrickson, August: $  75.92 

           Hill Petroleum: $  1,089.88 

           Home Depot: $  1,320.56 

           Interstate Stash Express: $  400.00 $400.00  LCF 

           J & S Contractors Supply, C $  1,057.39 

           Kristin Nordeck Brown, PC:$  1,000.00 

           Lewan & Associates: $  387.83 

           Lisle, Anna Michelle: $  500.00 

           Louzan & Stillman, LLC: $  3,333.00 

           Lyons Communications: $  232.00 

           McDonald Farms Enterpris $  779.98 

           N Line Electric, LLC: $  1,376.00 

           O'Hare, Timothy: $  119.00 

           Production Services Intern $  8,705.00 

           Quill: $  334.17 

           Rexel: $  64.36 

           Sparks, Ryan: $  200.00 

           Stamey Associates, Inc.: $  2,884.00 

           Stile, Karen J.: $  527.00 

           Stone, Levi: $  100.00 

           Sunbelt Rentals: $  1,963.00 

           Thorwardson, Nancy: $  400.00 $400.00  LCF 

           Tucker, Zach: $  1,250.00 

           Uzzalino-Delgrosso, Lorrai $  153.00 

         Unpaid Invoices as of 6/28/16 $33,708.03 $3,376.50  Grant Expenditures 

Total  (hand checks, unpaid
invoices & payroll) $37,051.71



Agenda Item No: X. 4.
Meeting Date:  07-05-2016

Subject:   Resolution 2016 – 56, A Resolution Authorizing A Contract With Davey Tree 
Expert Company For Hazard Reduction Pruning And Tree Removal At Lavern M. Johnson
Park   

Presenter: Sloane Nystrom, Parks Project Manager

Background:

Due to the September 2013 flood event in the town of Lyons, the trees located within the 
boundaries of Meadow (Johnson) Park were severely impacted.  There were heavy amounts of 
sediment and cobble that were deposited around the trees which cause compaction to the root 
systems and can eventually kill the tree entirely or cause stress and partial limb loss.  

Meadow Park Phase II construction will be completed in the Summer/Fall of 2016 and will open 
to the public.  It is crucial for the safety and well being of park users that the trees receive hazard 
mitigation by removing trees that have died or are structurally unstable along with pruning 
dangerous limbs that may cause harm or injury to park patrons.

We reached out to three certified arborists for a quote on completing this tree work in Meadow 
Park.  Two of the proposals are attached and the third arborist replied that he could not complete 
this work in a timely manner due to distance to Lyons and the amount of work he already has 
scheduled for the rest of the year.

We have reviewed the two bids and would like to proceed with Davey Tree to complete this 
scope of work.



A RESOLUTION AUTHORIZING A CONTRACT WITH DAVEY TREE EXPERT COMPANY 
FOR HAZARD REDUCTION PRUNING AND TREE REMOVAL

AT LAVERN M. JOHNSON PARK

WHEREAS, the Town of Lyons (the “Town”) has the authority to enter into contracts for
any lawful municipal purpose pursuant to C.R.S. § 31-15-101; and

WHEREAS, the Front Range Flood of 2013 caused extensive damage to the Town’s
parks and ecology; and

WHEREAS, the trees located within the boundaries of Meadow (Johnson) Park were 
severely impacted.  There were heavy amounts of sediment and cobble that were deposited 
around the trees causing compaction to the root systems and eventually killing the tree entirely 
or cause stress and partial limb loss; and 

WHEREAS, Johnson Park is open to the public and it is crucial for the safety and well 
being of park users that the trees receive hazard mitigation by removing trees that have died or 
are structurally unstable, along with pruning dangerous limbs that may cause harm or injury to 
park patrons; and

WHEREAS, the town staff received quotes from three certified arborists that are capable
of performing said professional services; and

WHEREAS, the Town has reviewed the quotes received and selected Davey Tree
Expert Company as the successful contractor;

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE
TOWN OF LYONS, THAT:

Section  1. The Town Board of Trustees hereby selects Davey Tree Expert Company
as the successful contractor for completing the tree hazard mitigation, and authorizes the Mayor
or the Town Administrator to execute and the Town Clerk to attest the Administrator’s or the
Mayor’s signature on an Agreement for Professional Services with Davey Expert Tree Company
in accordance with the terms and conditions set forth in the proposal for the amount of $15,200.

ADOPTED THIS 5TH DAY OF JULY 2016.

TOWN OF LYONS, COLORADO

By: Connie Sullivan, Mayor

ATTEST:

                                                            
Debra K. Anthony, Town Clerk



The Davey Tree Expert Company
6900 W 117th Ave Ste 100 
Broomfield, CO 80020
Phone: (303) 449-2525 x5307 Fax: (303) 413-1042
Email: jdavid.kalyan@davey.com

Client 6/21/2016

TOWN OF LYONS
PARKS & REC
 PO Box 49
Lyons, CO 80540-0049

Proposal #: 20011947-00000810
Account #: 595424
Home: (303) 746-1257
Email: DAVEC@TOWNOFLYONS.COM

THE ENCLOSED PROPOSAL REFLECTS THE SEVERE DAMAGED DONE TO THE PARK TREES DURING THE 2013 
FLOOD. The estimate is for a HAZARD REDUCTION PRUNE on all trees inside the park boundaries and along the drive. 
Removal of certain trees that are either dead or structurally weak will also be needed. The purpose of this pruning process is to 
remove and or minimize the potential for whole tree or limb failure. The estimate includes clean up of all debris from process. 

If you have any questions, or I can be of further assistance, please feel free to contact me at 303-994-3857 (c), 303-449-2525 (o) or 
jdavid.kalyan@davey.com.

Best Regards,

David Kalyan
ISA Certified Arborist #RM0109A
Assistant District Manager
Davey Tree Expert Co.

Tree Pruning and Surgery Service Period Price Tax Total

 Tree Pruning $15,200.00 $15,200.00

HAZARD REDUCTION PRUNE in Meadow Park

-Crown cleaning (dead, diseased and broken limbs) at 2 inch diameter and larger.

-Clean up all debris

REMOVAL of approximately 16 DEAD or SEVERELY DAMAGED TREES in the main grounds of the park and along 
the drive.
REMOVAL of any trees on the island could require a "crane" which would increase the cost depending on access 
and size of crane needed.

 Yes, please schedule the services marked above.

No Deposit may be required upon acceptance:

$ .00 Deposit Required / $ _____________ Deposit Received

Upon completion of work, please charge balance to credit card Yes No

Deposit payment options we accept are check or credit card

To pay by check mail to

The Davey Tree Expert 
Company
6900 W 117th Ave Ste 100 
Broomfield, CO 80020

To pay by credit card call

(303) 449-2525

ACCEPTANCE OF PROPOSAL: The above prices and conditions are hereby accepted. You are authorized to do this work as specified. I am familiar with and 
agree to the terms and conditions appended to this form. All deletions have been noted. I understand that once accepted, this proposal constitutes a binding contract. 
This proposal may be withdrawn if not accepted within 30 days.

Dave Kalyan
Dave Kalyan ISA Certified Arborist RM-0109A Authorizing Signature Date
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Client Care Guarantee

We use quality products that are administered by trained personnel. We guarantee to deliver what we have contracted to deliver. If we do not, we will work 
with you until you are satisfied, or you will not be charged for the disputed item. Our Client Care Guarantee demonstrates our commitment to creating 

lifelong client relationships.

Tree Pruning and Surgery

PRUNING: Performed by trained arborists using industry and Tree Care Industry Association (TCIA) approved methods.
TREE REMOVAL: Removal to within 6” of ground level and cleanup of debris.
STUMP REMOVAL: Mechanical grinding of the visible tree stump to at or just below ground level. Stump area will be backfilled with stump chips and a mound of remaining 
chips will be left on site unless otherwise stated in the contract. Chip removal, grading and soil backfill are available.
CLEAN-UP: Logs, brush, and leaves, and twigs large enough to rake are removed. Sawdust and other small debris will not be removed.
CABLING/BRACING: Cabling and bracing of trees is intended to reduce damage potential. It does not permanently remedy structural weaknesses, is not a guarantee against 
failure and requires periodic inspection.

Tree and Shrub Fertilization/SoilCare

Your arborist will assess your property’s overall soil conditions either through physical assessment or through soil testing and will recommend a soil management program to help 
the soil become a better medium to enable healthy plants to thrive or unhealthy plants to regain their vitality.  SoilCare programs will include fertilizers, organic humates, fish 
emulsions and other organic soil conditioners.
Our advanced formula, Arbor Green PRO, works with nature to fertilize without burning delicate roots, building stronger root systems and healthier foliage. It contains no 
chlorides or nitrates. It is hydraulically injected into the root zone and the nutrients are gradually released over time. Research and experience shows the dramatic benefits Arbor 
Green PRO provides: greater resistance to insects and diseases, greater tolerance to drought stress, increased vitality, and healthier foliage.

Tree and Shrub Fertilization

Our advanced formula, Arbor Green PRO, works with nature to fertilize without burning delicate roots, building stronger root systems and healthier foliage. It contains no 
chlorides or nitrates. It is injected into the root zone and the nutrients are gradually released over time. Research and experience shows the dramatic benefits Arbor Green PRO 
provides: greater resistance to insect and disease, greater tolerance to drought stress, increased vigor, and healthier foliage. 

Tree and Shrub Plant Health Care

PRESCRIPTION PEST MANAGEMENT: Customized treatments to manage disease and insect problems specific to plant variety and area conditions. Due to the short term 
residual of available pesticides, repeat applications may be required. 
INSECT MANAGEMENT: Inspection and treatment visits are scheduled at the proper time to achieve management of destructive pests. Pesticides are applied to label 
specifications. 
DISEASE MANAGEMENT: Specific treatments designed to manage particular disease problems. Whether preventative or curative, the material used, the plant variety being 
treated, and the environmental conditions all dictate what treatment is needed. 
EPA approved materials will be applied in accordance with State and Federal regulations. 

Lawn Care

FERTILIZER AND MECHANICAL SERVICES: Balanced fertilizer treatments applied throughout the growing season help provide greener turf color and denser root 
development. To help bring about a better response to these applications, we also provide aerification, lime, overseeding, and lawn renovation. 
WEED CONTROL AND PEST MANAGEMENT: Broadleaf weed control is spot-applied during the active growing periods of the year. It is not broadcast over the entire lawn. 
Granular weed management may be broadcast. We also offer pre-emergent crabgrass management in the spring and, if needed, a postemergent application later in the year. Our 
surface insect management is timed to reduce chinchbugs, sod webworms, and billbugs. We also offer a grub management application. Disease management materials and 
treatments are matched to particular disease problems. This usually requires repeat applications. 

Other Terms and Contract Conditions

INSURANCE: Our employees are covered by Worker’s Compensation. The company is insured for personal injury and property damage liability. Proof of insurance can be 
verified by requesting a copy of our Certificate of Insurance.
WORKING WITH LIVING THINGS: As trees and other plant life are living, changing organisms affected by factors beyond our control, no guarantee on tree, plant or general 
landscape safety, health or condition is expressed or implied and is disclaimed in this contract unless that guarantee is specifically stated in writing by the company. Arborists 
cannot detect or anticipate every condition or event that could possibly lead to the structural failure of a tree or guarantee that a tree will be healthy or safe under all circumstances. 
Trees can be managed but not controlled. When elevated risk conditions in trees are observed and identified by our representatives and a contract has been signed to proceed with 
the remedial work we have recommended, we will make a reasonable effort to proceed with the job promptly.  However, we will not assume liability for any accident, damage or 
injury that may occur on the ground or to any other object or structure prior to us beginning the work.  Site inspections do not include internal or structural considerations unless 
so noted. Unless otherwise specified, tree assessment will not include investigations to determine a tree’s structural integrity or stability. We may recommend a Risk Assessment be 
conducted for an additional charge.
TREE CARE STANDARDS: All work is to be performed in accordance with current American National Standards Institute (ANSI) Standard Practices for Tree Care Operations.
OWNERSHIP OF TREES/PROPERTY: Acceptance constitutes a representation and warranty that the trees and property referenced in this quote are either owned by the signee 
or that written permission has been received to work on trees which are not on the signee’s property.
TIME & MATERIAL (T&M): Jobs performed on a T&M basis will be billed for the time on the job (not including lunch break), travel to and from the job, and materials used.
BILLING & SALES TAX: All amounts deposited with us will either be credited to your account or applied against any amounts currently due. Our invoices are due net 30 days 
from invoice date. Services may be delayed or cancelled due to outstanding account balances. Sales tax will be added as per local jurisdiction. Clients claiming any tax exempt status 
must submit a copy of their official exempt status form including their exemption number in order to waive the sales or capital improvement tax.
PAYMENT: We accept checks and credit cards. Credit card payments may be made online at our web site. Paying by check authorizes us to send the information from your check 
to your bank for payment.
UNDERGROUND PROPERTY: We are not responsible for any underground property unless we have been informed by you or the appropriate underground location agency.
SCHEDULING: Job scheduling is dependent upon weather conditions and work loads.
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Workshop 5:30 pm – 6:30 pm JOINT PCDC/BOT

(Discussion - ADU & Short Term Rentals)

Workshop 6:30 pm – 6:55 pm - Discussion - Form-based Zoning

MINUTES

DRAFT AGENDA

TOWN OF LYONS

7:00 P.M., MONDAY, JUNE 20, 2016
BOARD OF TRUSTEES MEETING

SHIRLEY F. JOHNSON COUNCIL CHAMBER

LYONS TOWN HALL, 432 5TH AVENUE, LYONS, COLORADO

I. Roll Call and Pledge of Allegiance

Roll Call.

Present: Mayor Connie Sullivan, Mayor Pro Tem Dan Greenberg, Trustee Michael Karavas, Trustee Juli Waugh, 

Trustee James Kerr, Trustee Barney Dreistadt, Trustee Wendy Miller.

 
II. A Reflective Moment of Silence

Mayor Sullivan stated in light of the events in Orlando, I thought it would be a good idea to reflect on the sacrifices of 

military, their service to our country and the LGBT Community. Silence is a deadly thing; I encourage everyone not to 

be silent all the time.

III. Approval of the Agenda

Motion: Mayor Pro Tem Greenberg moved to change the Lyons Liquor Authority Special Events item to a Consent 

item.

Action: Approve, Moved by; Mayor Pro Tem Dan Greenberg, Seconded by Trustee Barney Dreistadt.

Motion passed unanimously.

IV. Sgt Nick Goldberger, Boulder County Sheriff’s Office Report Information

Sgt Goldberger reported on the following;

 Boulder County Sheriff’s Office has turned in their budget for 2017; there is an increase of $6,400.00 for 

2017.

 Due to all the construction and people driving through the neighborhoods to skirt the construction we have 

been moving speed trailer around town to slow them down.

 The spring runoff water levels peaked a few days ago up to 1000 cfs, the river if high and everyone should 

take precautions when in and around the river.

 Good Old Days is this Saturday

 The bears are back in town, please take care of trash and do not feed them

 This October Hwy 34 will be closed down for construction; this will mean more traffic coming to Lyons.

Mayor Sullivan asked if Sgt Goldberger could look at installing warning sirens at the new stop light at Stone 

Canyon/McConnell Drive and in light of the tragedy in Pinewood Springs is there a water safety class that could be 

taught about how to be safe along the river. BOT discussion concerning water safety. Sgt Goldberger stated he would 

get in touch with Lyons Fire Chief Hoffman about a program/class. 

V. Staff Reports

Town Administrator Simonsen reported Staff met with FEMA and DOLA to go through all the projects, timelines, 

budgets, cash flow, and reimbursement time frames. The town has not yet received the $3,000,000 advance from the 

State, the State is wanting the town to meet certain thresholds. The State has appointed a new liaison to the town 

and will be talking with the State via teleconference calls once a week and meeting in person once a month.  Mayor 

Sullivan stated she attended the later part of the meeting; it was great to see evey9one around the table talking 

about Lyons Recovery, managing cash flow. Mayor Sullivan stated we have a lot on our plate, this was a positive 



meeting. Trustee Dreistadt asked about the reimbursement procedure for the advance of the $3,000,000. Town 

Administrator Simonsen stated the help from the State will insure we are requesting reimbursement on a timely basis,

policy and procedures are in place for full reimbursement, Kevin Cline, Director for Homeland Security has given his 

staff timelines to keep Lyons moving forward so there are no lapses, there are good processes and both sides 

understand. The town will also be working on a month to month forecast of the budget for the next 2 years; the State 

wants month to month accountability. DOLA lost $350,000 to the gas and oil industry and that is the pot of money 

our DOLA staffing comes from. Mayor Sullivan stated we need to prioritize our projects.

Town Administrator Simonsen reported the lease at the Annex will expire at the end of this month. Employees 

working at the Annex will move back to town hall and the Finance Dept will move to the Lyons Depot. 

Town Administrator Simonsen reported Bohn Park Master Plan is nearing 50% completion so Staff will be brining this 

back to the BOT as requested.  
Staff and BOT discussion concerning ECO Pass usage data and if Boulder County does not fund this next year would 

the town be able to do so.

VI. Audience Business – no one wished to speak.  

VII. Boards and Commissions

1. Utilities and Engineering Board, Update on Solar and MEAN

Mayor Pro Tem Sullivan appointed Clay Dusel to the PCDC, Lora Gilson to EDC.

Aaron Caplan, Chair for UEB, updated the BOT, our electricity provider is MEAN, in May voted on new policy to deal 

with distributed energy, solar, hydro that goes back in the system ours is solar and end user, my first concern for the 

policy is production and the meter that will have to be installed before you get to the breaker box, this would mean 

the expense of another meter. The policy stated the additional meter would be needed and the town would have to 

provide MEAN with the data. MEAN is willing to work with us. Chair Caplan expressed his concerns that MEAN passed 

this rather quickly, fairness amongst the utilities, the spread across in percentages, end user can work off the other, it 

could mean the town would be paying more, there was not a lead time with MEAN passing this, it was effective the 

day MEAN voted on it in April. Chair Caplan stated the UEB recommends not taking any action at this time until the 

UEB can get further clarification from MEAN, including who would pay for the extra meter and what would happen 

with the current meters that are in place. 

BOT discussion concerning the meters as the town does not have the capacity within the utilities to buy the meters, 

would there be a negative impact on customers wanting to install solar, peak demand, solar not generating at night 

when the demand is at its peak, would be not be in compliance if the meters are not in place, non solar being 

subsidized by solar, would it be better to pay the fixed cost recovery charge, the need analyze further, the new 

meters would help the town charge based on demand, the impact being greater for small towns like Lyons, BOT 

request to see MEAN policy, involving SFC. 

BOT asked UEB and SFC to study this further and come back with a recommendation.

  Motion: Trustee Karavas moved to close as the BOT and open as the Lyons Liquor Authority.
Action: Approve, Moved by Trustee Michael Karavas, Seconded by Trustee James Kerr.

Motion passed unanimously.

VIII. Lyons Liquor Authority

Special Events Permit for the Lyons Chamber of Commerce for Good Old Days

Brief BOT discussion concerning the Special Events Permit for the Lyons Chamber of Commerce for Good Old Days.

Motion: Trustee Karavas moved to approve the Special Events Permit for the Lyons Chamber of Commerce for Good 
Old Days
Action: Approve, Moved by Trustee Michael Karavas, Seconded by Trustee James Kerr.
Motion passed unanimously.
Motion: Trustee Karavas moved to close as the Lyons Liquor Authority and open as the BOT
Action: Approve, Moved by Trustee Michael Karavas, Seconded by Trustee James Kerr.
Motion passed unanimously.

IX. Consent Agenda 

1. June 6, 2016 BOT Meeting Minutes
2. June 2016 Accounts Payable
3. Resolution 2016- 50, a Resolution Approving a Professional Services Agreement with N Line Electric, LLC for Electric 
Utility Services Operations and Maintenance



4. Resolution 2016-51, a Resolution Approving Change Orders 14, 17, 19, 24, 25, and 34 to the Contract with Krische 
Construction for Phase II Construction of Lavern M. Johnson Park, Formerly Known as Meadow Park 
5. Resolution 2016-52, a Resolution Approving Change Order 50 to the Contract with Krische Construction for Phase II 
Construction of Lavern M Johnson Park, Formerly Known as Meadow Park 
6. Memo concerning Emergency Waiver of Emergency Building Permit Fees 
Motion: Mayor Pro Tem Greenberg moved to approve the Consent Agenda
Action: Approve, Moved by Mayor Pro Tem Dan Greenberg, Seconded by Trustee Barney Dreistadt.
Motion passed unanimously.
Trustee Dreistadt thanked staff who prepared the materials on the Consent Agenda as it allowed the BOT to
comfortably vote on the items and not have to pull items for further clarification.

X. General Business
1.  Prescott Knock, Proposal for 418 High Street, Land uses not otherwise identified in the Lyons Municipal Code. 

(Commercial Downtown District)  
Bob Joseph, Town Planner reported the town has received an application for a determination as to a specific use and 
its conformity with the broader Commercial Downtown use restrictions and allowances. Prior to purchasing property 
to establish this use I the Commercial Downtown zone district the applicant requests a determination as to whether 
or not their intended use will be allowed The proposed use does not fit neatly within either the allowed uses, 
conditional uses or prohibited uses listed in the zoning code for the Commercial Downtown zoning district. That being 
the case the code provides for the following process Sec 16-3-20 General application of uses:”(b) Land uses not 
otherwise identified in this Chapter may be proposed for development. The Board of Trustees shall have the authority
to determine whether or not the use can be reasonably interpreted to be similar in nature and degree to a permitted 
or allowed use, and to therefore be categorized as a permitted or allowed use in that district. Unless the Board of 
Trustees makes a determination that the proposed use should be permitted or allowed, no use that is not expressly 
permitted or allowed by this Chapter is permitted. (Ordinance 910) This s is not a conditional use review as otherwise 
provided for in the code, and if approved this is not site specific but rather would apply everywhere in the Commercial
District as a permitted use. Town Planner Joseph also proved the list or permitted conditional and prohibited uses in 
the Commercial Downtown District for the BOT. Town Planner Joseph reported this use does or does not fit anywhere
in the Commercial Downtown zoning. Town Planner Joseph stated in my opinion it is within the scope to condition 
the use if the BOT sees fit to approve, limit the sq footage use on the property for a better fit for principal uses or you 
could limit the services to once a week due to the possible impact on parking. 
Prescott Knock, applicant reported he has been a resident of Pinewood Springs for nearly a decade, his business 
partners are Karen VanVurren and Daniel Ziskin. They are interested in purchasing the White Lion property at 418 
High Street. Our proposed business is a living arts center for green and holistic end of live education, funeral rite of 
passage, bereavement care and retail items that support this vision, we are a new kind of business and don’t fit easily 
in to usual business categories. Our vision is to create an innovative, uplifting, spa like center that offers unique retail 
items such as carefully selected books, essential oils, an art gallery, educational seminars, counseling and celebrant 
services for life transitions. Our specialization is end of life education in a very broad sense and working with families 
and communities to create meaningful rituals and ecological, low impact funerals. We will call ourselves the Natural 
Funeral: a Living Arts Center for Holistic End of Life and Funerary Care. Mr. Knock stated many of the services we 
intend to offer are clearly approved in the zoning regulations in section 16-3-210: retail gift shop, bookstore, art 
gallery and professional office. We clearly understand the rationale for prohibiting conventional funeral homes form 
the CD district due to water pollution issues and their use of toxic chemical, the release of smoke from crematoria 
and the gloomy ambiance of a typical funeral establishment. In contrast we are proposing an aesthetically 
inspirational eco business that engages in none of the activities described as Prohibited Uses within the CD District. 
We are offering an alternative model that has minimal impact on the environment, we are a holistic center that, 
works with families and communities to create intimate, personalized and meaningful rituals that are fundamentally 
gentle, non invasive to the body, ecological and healing, we are confident we will not violate any of the prohibited use
criteria in the Lyons Code. Mr. Knock stated it is our belief that we will be an asset to Lyons, we will create 
newsworthy interest for Lyons because we are a revolutionary spin or a rather morbid, uninspired and clichéd service.
Our educational presentations, ceremonies and group discussions will bring interested people to Lyons from all over 
Boulder County. Lyons has wonderful restaurants, bakeries, florist, coffee shops and other retail that we look forward 
to partnering with and which will benefit our clients. Mr. Knock stated to further clarification of our services we would
like to be certain that our proposed business will be allowed within the zoning guidelines and would therefore like 
clear direction from the Town of Lyons before we purchase the property. Our services will include Consolation 
Services: celebrant services, Advance Healthcare Directives, consultation, funeral pre planning, funeral ceremonies, 
placing obituaries, online commemorations. Counseling Services: bereavement care services, grief support, personal 
counseling. Education: end of life seminars, group discussions, book signings, and films. Natural Funerals: we will 
provide unique, environmentally based and holistic end of life services and ceremonies with an emphasis on spiritual 
care, including natural burials. Retail Items: Books, carefully chosen to support end of life issues, ecological awareness 
and spiritual awakening, inspirational art and gifts, environmentally sustainable caskets and shrouds, memento-mori, 
gifts, locally made artistic urns, incense, candles, etc. Mr. Knock stated they are intending to provide a wide range of 
service but are concerning they could be misunderstood. Mr. Knock stated we are critical of funeral practice, which is 
harmful to the Earth. Conventional mortuary service include embalming which is invasive to the body and requires 
the puncturing of organs, removal of body fluids and their replacement with toxic embalming fluid and other 



chemicals all of which cause pollution to groundwater. We offer concerned families an alternative, our center is a new
concept that is truly “out of the box”, conceived to support families to find meaning and healing at the time of loss, in 
accordance with their ecological values. Natural death care embraces ancient methods of simple, green funeral care. 
Natural death care including the phenomenon of green burial is gaining popularity in the United States and is well 
established in parts of Europe. Mr. Knock stated we are not dissimilar to Old Stone Congregational Church also within 
the CD district that provides funeral services. Mr. Knock stated they will be contributing to the creation of a vibrant 
downtown, we will be open to the public from 10 am – 6 pm daily and from 12 pm – 5 pm on the weekends, there will
also be seminars and educational events in the evenings and on the weekends, other events will be by appointment. 
Mr. Knock stated we will mostly be servicing people in the community by meeting them in their homes or other 
facilities, so the building is primarily for our educational opportunities, counseling, gift shop, etc., we anticipate 
utilizing the building as 20% of our uses and services. We anticipate 10-40 people per week for retail gallery, off the 
street interest 10-30 people for group discussion and teachings 1X to 2X per week 1 to 3 families per week for 
consulting: ceremonial events, life planning 8-12 people per week for counseling sessions. Mr. Knock stated they 
would be happy to work with the town to head off and ameliorate any potential issues connected with traffic related 
to the business. The environmental impact will be minimal, with the exception of an increase in traffic. We estimate 
that at full capacity , which we estimate will not be attained for several years that we would host approximately three 
services per week. Considering the limited capacity of our chapel and outdoor space, our largest events will be 
capped at approximately 40 attendees, the larger events will be held at a more suitable venue. The main building will 
include an intimate ceremonial space for vigils, other partitions of the building will include retail space, a 
lecture/classroom facility, meeting area for client consultations, office space for grief, bereavement and celebrant 
staff will be provided upstairs.  The northern most building will be a very private space for receiving the deceased and 
the gentle, non invasive and nature care that will be offered to families, if desired families can sit in quietude with 
their loved ones in the sacred vigil room at the rear of the main building. The small stand alone structure in the 
garden would be a very intimate vigil/ceremonial space for a few family members to spend a period of time in 
contemplation and prayer. The Sacred Garden space is for small ceremonial gatherings for up to a maximum of 30 
people for quiet prayer ceremonies. The existing landscaping will be enhanced with fountains and flowers, the rear of 
the building with ivy, flowers and benches. The single family house will be rented separately. The only traffic expected
in the alley is for receiving remains, approximately 3 times a week and for staff to park outside the small residence. 
Mr. Knock explained the procedure for working with the families and the deceased, most families will choose direct 
cremation with no interaction with the remains, in these cases, the body of the deceased will go directly to a 
contracted off site cremation location and not to our Lyons center. Some families will choose burial, in which case we 
would bring the body to our Receiving Center for any after death ritual care until burial can take place. The deceased 
may also be kept in refrigerated storage on site for a short period until the family can be gathered for sacred 
ceremony before final disposition, cremation, burial or transportation elsewhere can occur. 
BOT discussion included does this use fit within a funeral chapel which is prohibited in the Commercial Downtown, 
the retail, professional office and counseling does fit the zoning, is it a conditional use review – no – this is not site 
specific, what the motion to approve would look like, key element is prohibiting embalming or cremation, if this 
business would be required to meet regulatory requirement6 of a funeral home – if not how is this different, bodies 
must be embalmed or refrigerated within 24 hours, what happens if there is a power failure,  limiting the number of 
bodies stored (refrigerated) on the property, average length of time a body would be on the property.
Mayor Pro Tem Greenberg stated looking at the cover letter; you need to understand the use is specifically defined in 
the code, staffs opinion falls with accessory use, why does that distinction matter?
 Town Planner Joseph stated for instance it is in comparison an accessory to the principal use, a memorial service – a 
gathering for a memorial service, if you are uncomfortable you could limit the number of services of bodies on the 
property. 
Town Administrator Simonsen asked Mr. Knock how he sees the makeup of the business, how much education, sales 
and handling of bodies. Mr. Knock gave a description of the proposed multiple education center and the funeral 
aspect. Town Planner Joseph stated as far as he knows there is not a requirement for backup power if the electricity 
failed. Trustee Kerr stated the BOT could make back up power a rule or regulation. 
Mayor Sullivan asked what the average length of time a body would be there. Ms. VanVurren stated most would go 
directly to the crematory, we would offer other rites of passage, advocate the green burial which at this time is not 
allowed in Boulder County, when this changes then more people would be kept in storage before burial. 
Trustee Waugh asked if they had purchased the property yet. Town Administrator Simonsen asked why Lyons? Mr. 
Knock stated what make Lyons amazing is the community here, I have had discussions with people in the area and 
they would like to see more of this, Lyons has flavor of values. Town Administrator Simonsen stated if you see a 
similarity with funeral home or chapels, those are allowed in the Commercial District on Main Street between 3rd and 
4th.  Town Planner Joseph stated a use categorization instead of trying to fit it in to a use by right, it fits better with a 
church, you could categorize now as a church and then go through the conditional use process. Mayor Sullivan stated 
the procedure presented tonight is for the BOT to make a decision. Town Planner Joseph stated the code is silent if 
not identified; the BOT could make a decision tonight. 
BOT discussion:
Trustee Waugh stated this is difficult for me, I admire what you are doing, it does fit well with the community, it is an 
innovative business however, I have been on your side of the table that did not fit code or zoning, I am hesitant to 
approve the use because the decision would not be site specific, if the BOT were to feel comfortable that this would 
fall under permitted personal service shop and retail store, but I would want others to agree with me before going 
there. 



Trustee Miller stated her mother was a Hospice/End of Life Care Giver, Human Services and Aging feel this has a place 
in Lyons, as a whole the BOT needs to understand the information, education around death is a good thing, personally
I think this would be a good fit but with conditions, traffic could be an issue especially on weekends, we need to 
understand the impact it might have on the neighborhood and their reactions to this request. 
Trustee Dreistadt stated he agrees with Trustee Waugh, this would be the combination of several uses already in this 
zone and the fact that a block over it would be an allowed use.
Mayor Pro Tem Greenberg stated he does not have any issues with this business proposal, but I don’t think we are 
asking the right questions. Under the Commercial Downtown Mortuary or funeral chapel is a prohibited use, funeral 
chapel means a building used for the preparation of the deceased for burial or cremation, for the display of the 
deceased and /or for ceremonies or services related thereto, including creation and the storage of caskets, funeral 
urns, funeral vehicles and other funeral supplies. I don’t see how this application does not fit this definition; the 
example given to us by Town Planner Joseph does not support their application. It is also reasonable to ask what the 
applicant would do if the power goes out. 
Town Attorney Guckenberger stated LMV 16-3-20 does give the BOT the authority to approve a use similar in nature 
and degree to be a permitted or allowed use in that district. 
BOT discussion concerning principal and accessory uses.
Trustee Kerr stated he supports the business but is concerned with the process, could someone come in and object to 
our opinion after the fact, I would be more comfortable with a resolution before us and have a public hearing based 
on the agreement, so the public could come in and agree or object, my main concern is the process moving forward. 
Mayor Sullivan stated she agrees with needing a resolution to show the BOT support of this application, this is a great 
example of how insufficient our code is, I think there are certain assumptions of what funerals are and the activities 
that take place, I would hope it would not limit us to not allowing a business to move forward. Mayor Sullivan stated 
she is an advocate for end of life care, learning and being more educated, we need to help businesses succeed. Mayor 
Sullivan stated she agrees with Trustee Dreistadt this is an allowed use one block away on Main Street, High Street is 
a better location, we need to think about limiting the number of bodies at the site, explain how it is different, how 
there would not be embalming on the site, Mr. Knock has described the environment well, we need to outline this in 
the resolution. 
Trustee Karavas stated he has concerns about the preparation of the bodies, we need to better define.
Town Attorney Guckenberger stated this would need an ordinance, there is some risk here, sticking to the strict 
definitions, interpretation allows you to do so, the BOT could ask that I look further and come up with a resolution or 
ordinance to revise, there is a downside to both, I could draft a resolution with reasonable interpretation. 
Mayor Sullivan asked for a motion.
Motion: Trustee Dreistadt moved to direct the Town Attorney Guckenberger to prepare a resolution for discussion 
and consideration which would best describe the least risky approach addressing this issue to approve the request.
Trustee Waugh asked where we go after the resolution.
Town Attorney Guckenberger stated the BOT has the authority under the LMC to approve this request. Town Planner 
Joseph stated Mr. Knock is seeking approval before placing a contract on the property. 
Trustee Kerr asks that Trustee Dreistadt accept a friendly amendment to include a public hearing.
Trustee Dreistadt accepted the friendly amendment for a public hearing.
BOT discussion concerning the process, the BOT’s authority, whether the application meets the definition that is 
prohibited (funeral home/mortuary), lack of procedure, clarifying what the BOT would permit, amending the code.
Mayor Sullivan calls for the vote.
Action: Approve, Moved by Trustee Barney Dreistadt, Seconded by Trustee James Kerr.
Vote: Motion failed (summary: Yes = 3, No = 4, Abstain = 0).
Yes: Mayor Connie Sullivan, Trustee Barney Dreistadt, Trustee James Kerr.
No: Mayor Pro Tem Dan Greenberg, Trustee Juli Waugh, Trustee Michael Karavas, Trustee Wendy Miller.

Motion: Trustee Kerr moved to direct staff to amend the code specifically, keeping mortuary/funeral as a prohibited
use, provide a better definition for funeral and what it means to create a conditional use that better defines a 
particular process. 
No one seconded the motion made by Trustee Kerr.
BOT discussion concerning better definition of funeral, create definition for less traditional (green), not writing the 
code for a specific business, how to be accommodating and following the code, should this go to the PCDC.

Motion: Trustee Kerr moved to direct Town Attorney Guckenberger to write a resolution that interrupts the town 
code for mortuary, that does not include the proposed use that is before us and to bring it to the BOT with public 
input. 
Mayor Pro Tem Greenberg stated he would vote no unless the BOT could convince him it is more like one of these 
uses. 
Action: Approve, Moved by Trustee James Kerr, Seconded by Trustee Barney Dreistadt.
Vote: Motion passed (summary: Yes = 5, No = 2, Abstain = 0).
Yes: Mayor Connie Sullivan, Trustee Barney Dreistadt, Trustee James Kerr, Trustee Michael Karavas, Trustee Wendy 
Miller.
No: Mayor Pro Tem Dan Greenberg, Trustee Juli Waugh.
Mr. Knock thanked the BOT for thinking through his application. Mayor Sullivan stated the BOT is in support of your 
concept. 



2. ADU and Short Term Rentals - Discussion and Direction – Follow up from Workshop
Mayor Sullivan asked the BOT if there were any specific directions to the BOT or PCDC for this item.
BOT discussion included priority statements that are more specific for affordable housing, effective ways to introduce 
Adu’s to be vacation oriented, do tiny homes fit, are tiny homes practical, giving this to the PCDC to look to see if tiny 
homes fit, will tiny homes need to be coupled with incentives, making it cost effective, if we are trying to focus on 
affordable housing we need to put the incentives in place first, resolving safety issues – such as addressing the units 
so the fire and police can find them in an emergency, should tiny homes be put on a foundation, tiny home vs stick 
built, a tiny home could be a 1960 RV – would that be acceptable, 
BOT agrees to send this to the PCDC for recommendations, what are the steps if we want to pursue and what 
administrative policies would need to be in place, what is currently allowed, building codes, what has been built and 
inspected. 
BOT agreed they would like to look at form based code and directed Planner Matt Manley to begin answering the 
questions from the workshop and to bring more detailed draft to the BOT. 

3. Direction Regarding Potential Ballot Questions for November Election Lodging tax / Five acre
BOT discussion concerning a pillow tax/lodging tax and whether the timing was right to put on the November Ballot. 
BOT asked Town Attorney Guckenberger to review statutory limitations to make sure the town can impose a pillow 
tax/lodging tax.

After BOT discussion concerning eliminating the 5 acre vote  the BOT will look at sending out a survey to see what the 
citizens would like it left the way it is or make it more than 5 acre before it would require a vote. 

XI. Items Removed from the Consent Agenda – no items were removed from the Consent Agenda

XII. Trustee Reports

Town Clerk Anthony asked that the BOT email their reports so that if there isn’t enough time during the meeting for 
reporting that the reports could still be included in the minutes. 
Trustee Karavas reported - On June 15, 2016 the Lyons Ecology Board met and discussed several things.  First being 
Myrtle Spurge and how they are continuing to educate area citizens on what it looks like and how to eradicate it. The 
Board is obtaining updated weed booklets (Weeds of Colorado).  The annual plant sale was very successful and thanks
to all.  They are preparing for this falls movie as part of the educational series.  The Lyons Walking Arboretum, as 
awesome as it already is, is growing. . . . to 40 trees later this year.  See what a little water will does.  The Board is also 
looking at the current tree ordinance and ways to update and/or merge it.
Trustee Dreistadt reported last month I attended a lunch with an organization called Detour - their goal is to promote 
access to local artists and musicians in towns that are "off the beaten path".  The lunch was the finale of a tour they 
took around Lyons, organized by Planet Bluegrass Staff and Jacquie Watson/Economic Development.  Town walked 
Detour staff around to various areas appropriate as music and event venues, including Sandstone Park, 
Riverbend/WeeCasa, Downtown Main Street and Planet Bluegrass.  Town featured local artist displays and live 
musicians along the tour.  The idea was to "wow" Detour and show them how equipped we are to put on large events,
so that we can become a stop on their event route in the Fall of 2016.  Detour was "wowed" by us so we think we 
have a really good chance to become a stop on the Detour tour!  I will forward a separate email with more 
information about Detour and their events.
This month I met with Jay Malito, Chair of Economic Development Commission (EDC), to get up to speed with the 
activities of the EDC over the past year, and to prioritize our goals for this year, presented to all of you at our last 
meeting.  Thanks Dan for your input to Jay on data collection and "getting it done" - I will work on that with the EDC.

XIII. Executive Session  - Executive Session pursuant to C.R.S. Sections 24-6-402(4)(a), 24-6-402(4)(e), and 24-6-402(4)(b), 
for the purpose of discussing the possible purchase, acquisition, or transfer of a real or personal property interest; 
determining positions relative to matters that may be subject to negotiations, developing strategy for negotiations, 
and instructing negotiators; and receiving legal advice from attorneys representing the Town on specific legal 
questions, and specifically, discussing the possible purchase, acquisition, or transfer of real property interests in the 
Eastern Corridor and within the Town limits, instructing negotiators regarding such possible acquisition or transfer, 
and obtaining advice as needed from the Town Attorney on related legal issues.   

Motion: Mayor Pro Tem Greenberg moved to go into Executive Session pursuant to C.R.S. Sections 24-6-402(4)(a), 24-
6-402(4)(e), and 24-6-402(4)(b), for the purpose of discussing the possible purchase, acquisition, or transfer of a real 
or personal property interest; determining positions relative to matters that may be subject to negotiations, 
developing strategy for negotiations, and instructing negotiators; and receiving legal advice from attorneys 
representing the Town on specific legal questions, and specifically, discussing the possible purchase, acquisition, or 
transfer of real property interests in the Eastern Corridor and within the Town limits, instructing negotiators regarding
such possible acquisition or transfer, and obtaining advice as needed from the Town Attorney on related legal issues 
at 10:15 pm 
 Action: Approve, Moved by Mayor Pro Tem Dan Greenberg, Seconded by Trustee Barney Dreistadt. 10:15 pm



Motion passed unanimously.

XIV. Summary of Action Items 

XV. Adjournment

“The Town of Lyons will not discriminate against qualified individuals with disabilities on the basis of

disability in its services, programs, or activities. Persons needing accommodations or special assistance

should contact the Town at hr@townoflyons.com  as soon as possible, but no later than 72 hours before

the scheduled event.”

mailto:hr@townoflyosn.com


Item # XI - 1

MEMO

Resolution 2016-57, a a Resolution Determining That a Business Providing End Of Life Professional 
Services But Excluding Embalming, Cremation, and Other Related Activities that are Invasive or 
Dispositive of Human Remains Or that Otherwise Pollute or Create Offensive Conditions Constitutes a 
Principal Permitted Uses in the Commercial Downtown Zone District 

To: Lyons Board of Trustees

From: Bob Joseph, Consulting Planner

Date: 6/29/16

Re: Use Categorization in the CD zone district 

The Town has received and application for a determination as to a specific use and its conformity with 

the broader Commercial Downtown use restrictions and allowances (see attached statement of intent 

from the applicant Prescott Knock).  Prior to purchasing property to establish this use in the Commercial 

Down Town zone district the applicant requests a determination as to whether or not their intended use 

will be allowed.  The proposed use does not fit neatly within either the allowed uses, conditional uses or 

prohibited uses listed in the zoning code for the CD zoning district.  That being the case the code 

provides for the following process   Sec. 16-3-20. General application of uses: “(b) Land uses not 

otherwise identified in this Chapter may be proposed for development. The Board of Trustees shall 

have the authority to determine whether or not the use can be reasonably interpreted to be similar in 

nature and degree to a permitted or allowed use, and to therefore be categorized as a permitted or 

allowed use in that district. Unless the Board of Trustees makes a determination that the proposed use

should be permitted or allowed, no use that is not expressly permitted or allowed by this Chapter is 

permitted. (Ord. 910 §1, 2013)”

The Town Board discussed this matter at the last meeting and directed the Town Attorney to prepare a 

resolution that would set out the reasoning for acceptance of this use in the CD Commercial Downtown 

district.  That resolution has been prepared and is being presented for the Board’s consideration.

Background

The code provides the following list of permitted, conditional and prohibited uses in the CD district:

Sec. 16-3-210. CD Commercial Downtown District.
(a) Intent. The CD District is intended to reflect the character of the original downtown and to provide 
for a mixture of uses that will strengthen and expand the core community with zero-lot-line development. 
The desired character for the Commercial Downtown District includes retail uses and restaurants on the 
first floor of buildings, with offices and residential uses on the upper floors. 
(b) Principal Uses. Permitted principal uses in the CD District shall be as follows:
(1) Accessory building or use.
(2) Business use, including but not limited to the following:



a. Club or lodge.
b. Entertainment facility.
c. Financial institution.
d. Gallery.
e. Hotel or motel.
f. Museum.
g. Professional office.
h. Personal service shop, such as barber shop, beauty parlor, computer repair shop, dry-cleaning outlet, 
self-service laundry, shoe repair shop or television or small appliance repair shop. 
i. Recreational facility.
j. Restaurant, bar or other eating and drinking place.
k. Retail store, such as bakery, department store, discount store, drug store, furniture store, gift shop, 
grocery store or pet store. 
l. Studio.
(3) Residential use, but only if a business use occupies the portion of the building immediately adjacent to 
the street frontage. 
(4) Keeping, harboring, boarding, caring for or maintaining not more than four (4) dogs over the age of 
three (3) months. 
(c) Conditional Uses. Permitted conditional uses in the CD District shall be as follows:
(1) Church.
(2) Day care center.
(3) Medical or dental office or clinic.
(4) Municipal administrative office.
(5) Use with drive-up window.
(d) Prohibited Uses. Prohibited uses in the CD District shall include those uses that cause water pollution
or create substantial amounts of offensive noise, vibration, smoke, dust, odors, heat and glare. Prohibited 
uses shall include, but not be limited to, the following: 
 (1) Automobile sales and repair.
(2) Gasoline station.
(3) Minor or major automotive repair.
(4) Mortuary or funeral chapel.

(5) Use with drive-up window.

It is noted that Mortuary or funeral chapel is specifically listed as a prohibited use in the CD district.

That use is specifically defined in the code as follows:

“Funeral chapel means a building used for the preparation of the deceased for burial or cremation, for 

the display of the deceased and/or for ceremonies or services related thereto, including cremation and 

the storage of caskets, funeral urns, funeral vehicles and other funeral supplies.”

It is Staff’s opinion that the proposed use does not fit this definition because it does not entail on-site 

cremation or preparation of the deceased for burial (i.e. embalming).  The similarities with this 

definition fall within the “accessory use” of the property as proposed, not as a principal use.



1

TOWN OF LYONS, COLORADO
RESOLUTION NO. 2016-57

A RESOLUTION DETERMINING THAT A BUSINESS PROVIDING END-OF-LIFE 
PROFESSIONAL SERVICES BUT EXCLUDING EMBALMING, CREMATION, AND OTHER 
RELATED ACTIVITIES THAT ARE INVASIVE OR DISPOSITIVE OF HUMAN REMAINS OR 

THAT OTHERWISE POLLUTE OR CREATE OFFENSIVE CONDITIONS
 CONSTITUTES A PRINCIPAL PERMITTED USE IN THE COMMERCIAL DOWNTOWN 

ZONE DISTRICT

WHEREAS, The Natural Funeral Co., a Colorado corporation (“Applicant”), proposes to
operate a business within the Town of Lyons (“Town”) that provides end-of-life education,
planning and consultation; bereavement care; counseling; an art gallery; and related retail items
in addition to providing environmentally based end-of-life services and natural burials; and

WHEREAS, the end-of-life services that Applicant proposes to provide will not include
the embalming of human remains, nor the cremating of such remains on its business premises,
although the Applicant represents that such remains will be temporarily stored on its premises
under refrigeration in accordance with state law, including but not limited to the Colorado
Mortuary Science Code, C.R.S. Sections 12-54-101 et seq.; and

 WHEREAS, Applicant desires to purchase, but has not yet purchased, property located
at 418 High Street for its proposed business within the Commercial Downtown zoning district
(“CD District”); and

WHEREAS, the Town of Lyons Board of Trustees (“Board”) is authorized pursuant to
Section 16-3-20(b) of the Lyons Municipal Code (“LMC”) to determine whether or not a
proposed land use that is not otherwise identified in the Lyons Zoning Regulations can be
reasonably interpreted to be similar in nature and degree to a permitted or allowed use; and

WHEREAS, pursuant to Section 16-2-20(5) of the LMC, any use not permitted in a zone,
either specifically or by interpretation by the Board pursuant to Section 16-3-20 of the LMC, is
specifically prohibited from that zone; and

WHEREAS, Applicant has applied to the Board for a determination as to whether its
proposed use of 418 High Street will be permitted in the CD District; and

WHEREAS, permitted principal uses in the CD District include business use, such as
professional office, personal service shops, and retail store; and

WHEREAS, pursuant to Section 16-1-60 of the LMC, the meaning of “personal and
business service shops” includes shops primarily engaged in providing services generally
involving the care of the person, such as beauty or barber shops; and

WHEREAS, prohibited uses in the CD District include those that cause water pollution or
create substantial amounts of offensive noise, vibration, smoke, dust, odors, heat and glare, as
well as automobile sales and repair, gasoline station, and mortuary or funeral chapel; and
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WHEREAS, under Section 16-1-160 of the LMC, “funeral chapel” means a building used
for the preparation of the deceased for burial or cremation, for the display of the deceased
and/or for ceremonies or services related thereto, including cremation and the storage of
caskets, funeral urns, funeral vehicles and other funeral supplies, and “mortuary” means “funeral
chapel”; and 

WHEREAS, because Applicant’s proposed use of property in the CD District will provide
numerous services in addition to preparing human remains for disposition and storage of funeral
supplies, including services involving the care of the person, Applicant contends that its
proposed business does not constitute the principal use of a funeral chapel; and

WHEREAS, Applicant contends, and Town staff advises, that Applicant’s proposed use
does not constitute a prohibited use in the CD District because its exclusion of embalming
practices and cremating human remains from its business plan and premises will not pollute the
water supply nor cause offensive noise, vibration, smoke, dust, odors, and heat; and

WHEREAS, the Board reviewed and discussed Applicant’s application at its regular
meeting on June 20, 2016 and directed staff to prepare this Resolution for its consideration at its
regular meeting on July 5, 2016 in order to give the public the opportunity to provide input for its
consideration in making its interpretation; and

WHEREAS, the Board provided an opportunity for public input concerning this
Resolution at its regular meeting on July 5, 2016; and

WHEREAS, the Board finds that Applicant’s principal proposed use of 418 High Street
does not constitute a prohibited use in the CD District because Applicant’s business will
specifically not provide the embalming, cremation, or other related activities that are invasive or
dispositive of human remains and that cause water pollution or create substantial amounts of
offensive noise, vibration, smoke, dust, odors, heat, or glare; and

WHEREAS, the Board further finds that Applicant’s proposed use of 418 High Street
does not constitute a prohibited use in the CD District because Applicant’s principal use of the
property in the CD District will be professional office, gallery, personal service shop, and retail
store, rather than the preparation of human remains for disposition and storage of funeral
supplies; and

WHEREAS, the Board has determined that Applicant’s principal proposed use of 418
High Street is not otherwise identified in the Lyons Zoning Regulations, and that based on the
recitals above, such use can reasonably be interpreted to be similar in nature and degree to
permitted uses in the CD Zone District.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF TRUSTEES OF THE TOWN OF
LYONS, AS FOLLOWS:

Section  1. The recitals contained above are incorporated herein by reference and are
adopted as findings and determinations of the Board of Trustees.

Section   2. The Board of Trustees hereby determines that Applicant’s principal
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proposed use of 418 High Street is reasonably interpreted to be similar in nature and degree to
business uses permitted in the CD Zone district pursuant to Section 16-3-210(b)(2) of the Lyons
Municipal Code, including but not limited to professional office, gallery, personal service shop,
and retail store. 

Section  3. The Board’s determination regarding Applicant’s proposed use is based
upon the following understandings and representations made by the Applicant in its application:

a. That Applicant’s use of the property located at 418 High Street will not include
embalming, the use of any chemicals that could cause water pollution, or
cremation or other disposition of human remains.

b. Bodies stored on site will only be located in a specialized refrigeration unit on site
that meets all requirements of state law. 

c. All other representations, statements and positions contained in the application
or that were made by or attributed to the Applicant and its representatives during
the regular Board of Trustees meetings in which Applicant presented its
application and in which this Resolution was approved, including all such
statements contained in materials submitted to the Board of Trustees by the
Applicant and Town staff.

Section 4. This Resolution shall be effective immediately upon its adoption.

ADOPTED THIS 5th DAY OF JULY, 2016.

TOWN OF LYONS, COLORADO

By: ______________________________
   Connie Sullivan, Mayor

ATTEST:

                                                                                    
Debra Anthony, MMC - Town Clerk
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